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[1.] A juror is not disqualified who has formed an opinion from mere rumour. 


[2.] The 15th section of the 14th division of the Penal Code, allowing the State teu 
peremptory challenges, is constitutional and valid. 

[3.] When the question is whether a homicide is felonious, or justifiable, the opinion 
of a witness, as to the indention of the deceased in approaching the prisoner, is not 
evidence ; aliter, as to any information which the witness may have communicated, 
whether true or false. 

[4.] The 12th section of the 4th division of the Penal Code declares, that homicide is 
justifiable in self-defence, “against any persons who manifestly intend and endeavour, 
in a riotous and tumultuous manner, to enter the habitation of another for the pur- 
pose of assaulting or offering personal violence to any person dwelling or being 
therein.” This clause of the act does not apply to a single individual, but contem- 
plates the joint action of two or more persons. 

[5. ‘J This Court will rarely, if ever, control the discretion of a Circuit Judge, in grant- 

ing or refusing a new trial in a criminal case because the finding is contrary to evi- 

dence ; provided there was sufficient proof to warrant the verdict. 
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By the Court— Lumpkin, J. delivering the opinion. 


This is a writ of error to a judgment of the Superior Court of 
Monroe County. The plaintiff, Josiah Hudgins, was indicted for 
the murder of John Anderson. On the trial John Ross, one of the 
tales jurors, being sworn upon his votre dire, under the Act of 1843, 
answered, “that he had not heard any part of the evidence given 
under oath, nor had he seen the crime committed, but had formed 
an opinion from rumour.” Defendant’s counsel moved to reject the 
juror, which motion was overruled, and the juror peremptorily 
challenged by the prisoner. And to this opinion of the Court the 
defendant excepted. 

David Crawford, another of the panel, was then called, and 
having answered in the negative both of the interrogatories pro- 
pounded by the Act of 1843, he was, by the permission of the 
Court, peremptorily challenged by the State. Whereupon the 
prisoner’s counsel excepted. 

The testimony having closed in behalf of the State, the defend- 
ant proposed to prove, by Anderson Hudgins, his son, that he 
(witness) said to his father, as the deceased approached the house 
where the homicide took place, “ yonder comes John Anderson, 
and he will kill you.” - The Court refused to admit the latter por- 
tion of the answer, whereupon prisoner, by his counsel excepted. 

The Court, in summing up, charged the jury, that to make homi- 
cide justifiable in self-defence, under the last clause of the 12th 
section of the 4th division of the Penal Code, that it required two or 
more persons to make the assault therein contemplated. To which 
construction of the statute the prisoner, by his counsel, excepted. 

The jury having found the defendant guilty, he moved for a new 
trial,on account of the alleged errors committed by the Court in the 
several matters hereinbefore recited, and upon the additional ground 
that the verdict was contrary to evidence. The application was refused, 
and thereupon defendant excepted. 

The record presents the following questions for the decision of 
this Court: 

[1.] First. Was there error in the Court below in overruling the 
motion to exclude John Ross ? 

Second. In allowing the State peremptorily to challenge David 
Crawford. 

Third. In rejecting a portion of the testimony of Anderson 


Hudgins. 
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Fourth. In its charge to the jury upon the last clause of the 12th 
section of the 4th division of the Penal Code. 

Fifth. In refusing the application for a second new trial. 

First. This court is now called on, for the fourth time, solemnly to 
review and to declare the law prescribing the mode of selecting 
juries in criminal cases. 

In Reynolds vs. The State of Georgia, 1 Kelly’s R. 222, this 
Court held, that a juror who stated upon oath, in answer to the 
questions propounded to him by the statute, that he had formed 
and expressed an opinion from hearsay, was not an ¢mpartial juror. 
And of the rectitude of that opinion there can be no doubt in any 
legal mind. Such an answer constituted a principal cause of chal- 
lenge under the Code of 1833, and so ruled by every Judge in the 
State, from the period of its adoption. Having decided that Rey- 
nolds must be tried under the Act of 1833, inasmuch as his alleged 
offence was committed before the passage of the Statute of 1843, 
we therefore could not do otherwise than pronounce ‘hat a dis- 
qualification, which was expressly declared to be so by the law 
under which the prisoner was tried. 

The question again arose in the case of Kinchen P. Boon vs. 
The State, 1 Kelly’s R. 618. There the juror answered in the 
negative the questions propounded by the Act of 1843. The 
prisoner proposed to put him upon ériors for the purpose of prov- 
ing by witnesses, that he was not indifferent, for the reason that he 
had formed and expressed an opinion from hearsay or report as 
to the guilt or innocence of the prisoner. This the Judge at 
the Circuit refused. After the most deliberate reflection, this 
Court come to the conclusion, that the Court below erred in de- 
nying this application. That if the prisoner could prove what he 
proposed, it would constitute presumptively at least, a disqualifica- 
tion, but that nevertheless, it was competent for the State to re- 
store the juror to fairness and impartiality, if in the judgment of the 
triors, the opinion so formed and uttered, was not of that fixed and 
decided character, as would prevent the juror from weighing with 
candour the evidence produced on the trial, and rendering a ver- 
dict accordingly. 

We had occasion to reconsider this point in the subsequent case 
of Warren J. Boon vs. The State of Georgia, 1 Kelly’s R. 631, 
when we reiterated our abiding confidence in the soundness of the 
principle which we had adopted ; and subsequent reflection, so far 
from producing distrust, has but stereotyped upon our minds the 
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unerring truthfulness of the convictions upon which we acted; 
and did the present case fall within the rule then laid down, we 
should not for a moment hesitate or falter. 

It is urged that a juror who answers both of the questions under 
the act of 1843 in the negative, is competent, unless something 
can be shown which will put the truth of one or both of those an- 
swers in issue. Concede, ex gratia, that this is a correct interpre- 
tation of the statute, what is the second inquiry put to the juror? 
“ Have you any dias or prejudice resting on your mind, either for 
or against the prisoner at the bar?” Consult the most approved 
lexicographers and standard writers in our language. Bzas is de- 
fined to be, “ any thing which turns a man to a particular course, 
propension, inclination.” Prejudice is rendered, “ prepossession, 
judgment formed before hand without examination.” And is not 
that man, whose opinion is both preconceived and expressed, in- 
clined already to that side? And is not some evidence necessary 
before these impressions can be removed and his mind restored to 
the straight line of indifference ? Is it a perpendicular, ready to fall 
on either side, according as the weight of the proof may lodge ? 

The question is too plain for argument: he that runs may read, 
and the wayfarer need not err respecting this matter. The juror 
may think himself free from dzas or prejudice because he harbours 
no grudge or personal ill will toward the accused; yet, if he has 
formed and expressed an opinion as to his guilt, upon the informa- 
tion of those perhaps who were eye and ear witnesses to the trans- 
action, and in whose veracity the juror reposes the most implicit 
confidence, a mind thus pre-occupied has a dias resting on it, and 
he that doubts or disputes it, neither knows himself, nor whereof 
he affirms; and it would become the imperative duty of the ¢riors 
thus to decide, and the presiding Judge so to instruct trem. The 
Legislature never intended that any one should be forced upon the 
jury with an opinion so formed and expressed beforehand, on facts 
so well authenticated as would govern men’s conduct in all the 
ordinary transactions of life; if they did, why grant to the prisoner 
and the State the privilege of putting such juror upon his trial in 
the manner pointed out by law, that is, according to the course of 
the Common Law, and to prove such juror incompetent, notwith- 
standing he so answered the questions propounded to him, as to 
render himself competent ? 

When ¢riors are appointed it is the right either of the State or 
the defendant to show that the juror is incompetent, because he 
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has formed and’expressed an opinion from having seen the crime 
committed, or having heard some part of the evidence delivered 
on oath, or that he has prejudice or bias resting on his mind; that 
is, that his judgment has been made up and rendered beforehand, 
from the statements of those who were present, or from rumours, 
reports, or newspaper publications. And well might the Supreme 
Court of New York ask, in delivering its opinion in the case of 
the People vs. Mather, 4 Wend. R. 241, shall a grand-juror, who 
has patiently listened to all the evidence on which an indictment is 
found, or one who witnessed the commission of the offence, be re- 
jected when called on to try the accused, and shall another be re- 
ceived without exception, who has formed his opinion on ¢dle 
rumours and unauthenticated reports? Of those who entertain an 
opinion of the guilt of the accused before his trial, they that believe 
on the slightest evidence, or no evidence at all, manifest, in my 
judgment, a state of mind less prepared to receive and allow a fair 
defence, than those who believe on proof which furnishes prima 
facie evidence of guilt. 

We have no controversy, therefore, with the Act of 1843. Give 
it its true and obvious construction and it entirely harmonizes 
with the great principles and well-established practice of the com- 
mon law, whose provisions it expressly adopts. Nor are we 
aware that a contrary interpretation was ever put upon it, or its 
predecessor of 1833, by any of the eminent judges who have ad- 
ministered the penal laws of the State, since their passage. When, 
I would ask, was the application refused by the court to appoint 
triors to pass upon the competency of a juror under the Act of 
1843, who had formed and expressed a decided opinion, founded 
upon what he considered an authentic source as to the guilt or 
innocence of the prisoner 4 

Should the General Assembly be dissatisfied with the mode 
of impaneling a jury, designated by the common law, and to 
which reference is made both in the Acts of 1833 and 1843, on ac- 
count of the delay or inconvenience attending it, they have the 
right to refer the matter to the court perhaps, instead of ¢riors. 
On motion of either party, any person who is called as a juror 
might be examined on oath to know whether he has formed and 
expressed any opinion, and the nature of that opinion, or whether 
he is sensible of any bias or prejudice, allowing either party 
objecting to the juror, to introduce evidence in support of the 
objection, and if it shall appear to the court that the juror 
23 
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unerring truthfulness of the convictions upon which we acted; 
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does not stand indifferent in the cause, to call in another to be sub- 
stituted in his stead. 

The King vs. Edmonds et al. decided in England in 1821, 
4 Barn. & Ald. 471, was an authority much relied upon in Boon’s 
case, to show what the common law rule was upon this subject. 
From an examination of that case, it will be seen, that the question 
as to the qualification of a juror was not before the court. The 
point there was, whether it was admissible to ask jurymen if they 
had not, previously to the trial, expressed opinions hostile to the 
defendants and their cause, in order to found a challenge to the 
polls on that ground; it was held, that it was incompetent to do 
so, but that such expressions must be proved by extrinsic evidence. 
And here I might dismiss this case, the decision being authority 
only on the points made by the pleadings. That none, however, 
may be misled by the force of a great name, I prefer, at the risk of 
being thought minute or even tedious, to investigate the opinions 
of Chief Justice Abbott, and tosee whether the oditer dicta thrown 
out by him, are sanctioned by the authorities cited by himself. After 
going over the old cases, he concludes by saying, “ these ancient 
authorities show, that expressions used by a juryman are not a 
cause of challenge, unless they are referred to something of per- 
sonal ill will towards the party challenging.” 

The language of Mr. Serjeant Hawkins upon this subject, liber 
2, ch. 43, sec. 28, is, says the Chief Justice, “that if the juryman 
hath declared his opinion beforehand, that the party is guilty, or 
will be hanged, or the like, yet, if it shall appear that such juror 
hath made such declaration from his knowledge of the cause, and 
not out of any ill will to the party, it is no cause of challenge.” 

Now it is a little remarkable, that the Chief Justice, by omitting, 
unintentionally of course, an important member of the paragraph 
which he undertakes to quote, was not only misled himself, but has 
misled others. The whole section reads thus: “It hath been allow- 
ed a good cause of challenge on the part of the prisoner, that a 
juror hath a claim to the forfeiture which shall be caused by the 
party’s attainder or conviction ; or that he hath declared his opinion 
beforehand that the party is guilty, or will be hanged, or the like. 
Yet it hath been adjudged, that if it shall appear that the juror 
made such declaration from his knowledge of the cause, and not - 
out of any ill will to the party, it is no cause of challenge.” It is 
obvious that by splitting the first paragraph, and connecting the 
latter portion of it with the /as¢ paragraph, the author is made to 
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sanction opinions which he never uttered; and hence the delusion 
of those who have followed this precedent for want of a sufficient 
examination into the matter. 

What is the doctrine taught by the learned Serjeant? Let him 
speak for himself. “It hath been allowed a good cause of challenge 
onthe part of the prisoner, that the juror hath a claim to the for- 
feiture which shall be caused by the party’s attainder or conviction; 
or (to repeat again) “7t hath been allowed a good cause of challenge 
on the part of the prisoner, that the juror hath declared his opinion be- 
beforehand, that the party is guilty, or will be hanged, or thelike.” This 
isthe distinct doctrine inculcated by Hawkins, and ruled by this Court 
and it is not true, as erroneously stated by Chief Justice Abbott, 
that Hawkins held, “that the declarations of a juryman would not 
be good cause of challenge, unless it be made in terms, or under 
circumstances, denoting an ill-intention toward the party challeng- 
ing.” He taught the very reverse of this, unless where the declar- 
ations were made from the juror’s knowledge of the cause. To such 
declarations, according to the old doctrine, </-will had to be super- 
added, to constitute them a disqualification. With the latter opinion 
we have nothing to do at present, except to remark, that it is ex- 
pressly repealed by the Act of 1843. Under this statute, an 
opinion formed and expressed from a knowledge of the cause, is a 
principal cause of challenge, whether there be ill-will or not. With 
due deference, I must think, that every other ancient reference 
made by Chief Justice Abbott, is authority for the doctrine main- 
tained by this Court; is own opinion is clear and unequivocal in 
support of it. He says, “it does not appear distinctly in what pre- 
cise form the question was propounded ; but in order to make the 
answer available to any purpose, if it could have been received, it 
must have been calculated to show,” (what?) “an expression of 
hostility to the defendants, or some of them, A PRECONCEIVED 
OPINION OF THEIR PERSONAL GUILT, OR A DETERMINATION TO FIND 
THEM GuILTy. Any thing short of this would have been altogether 
irrelevant.” In the view then of this distinguished Justiciary, 
“ preconceived opinion as to the guilt of the prisoner,” that is, 
“bias”? —“ prejudice’ —would, if admitted to exist, furnish an 
available objection to the juror. Such was the opinion of Brook § 
Bubington, in the 15th century; and, as to this principle, there has 
been no variableness nor shadow of change for the last three hun- 
dred years. 
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We now take leave of the case of King vs. Edmonds et al. 
Nor do we expect in future to resort either to argument or au- 
thority to demonstrate that it is hazardous in the extreme to per- 
mit one to be sworn on the jury, who has formed and expressed a 
decided opinion as to the guilt or innocence of the prisoner at the 
bar. He may esteem himself indifferent and open to conviction; 
the law, in its humanity, distrusts and consequently rejects him. 

It only remains to inquire, whether the mere formation of an 
opinion from rumour is a good cause of challenge to the juror. 
We are of the opinion that it is not. I will not undertake to say 
that a case might not occur where, upon putting a juror upon ¢riors, 
they might not be justified in returning him incompetent, alone 
upon the formation of his opinion. On the trial of the indictment 
for burglary and arson in destroying the Roman Catholic Convent 
at Charlestown, Massachusetts, which was burned down by a great 
number of persons, it was held, that if the juror thought such de- 
struction was not a crime, lie would entertain a prejudice in the 
cause; and a juror was, therefore, asked if he had formed an opin- 
ion as to the general guilt or innocence of all concerned in the act. 
Commonwealth vs. Buzzell, 16 Pick. R. 153. 

So in the Commonwealth vs. Knapp, 9 Pick. R. 496, one of the 
celebrated Salem murderers, a juror having said, on his roir dire, 
that he had formed an opinion from what he had heard, but did not 
know how much he might be influenced by it, was allowed to be 
challenged for cause. 

In each of these cases, however, there are peculiar circumstances; 
and the weight of authority is, that a juror is not disqualified unless 
he has expressed, as well as formed, an opinion in the case. 

Suppose a juror was to answer both of the questions in the 
negative propounded by the Act of 1843, nevertheless should add, 
“although I have kept silent touching this matter, still my mind is 
unalterably made up as to the guilt of the defendant,” would any 
court hesitate to allow such juror to be challenged for cause ? 
Again, even if the juror should not voluntarily disclose the state of 
his feelings, and either party were to move the court for the ap- 
pointment of ¢riors, to establish upon the juror, acts which would 
evince his leaning, would the application be denied? + We appre- 
hend not. 

[2.] Second. Upon the second point made by the bill of excep- 
tions, as to the right of the State to the ten peremptory challenges 
allowed by the Penal Code of 1833, we have nothing to add to the 
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opinions heretofore expressed by this Court in Jones vs. The State, 
1 Kelly’s R. 610; and Kinchen P. Boon vs. The Same, Id. 618. 
We find that similar privileges are granted in Ohio, Alabama, and 
most of our sister States, and the right to do so sustained by their 
respective judiciaries. 

Third. Was the Judge below right in ruling out the evi- [3.] 
dence of Anderson Hudgins? who testified that he said to the prisoner 
“yonder comes John Anderson, and he will kill you.” The wit- 
ness was permitted to state that he notified the defendant that the 
deceased was approaching, and it was only his opinion as to the 
quo animo or intention for which he was advancing; that was ad- 
judged to be inadmissible. The doctrine on this subject is this, 
where the question is whether the party acted prudently, wisely, 
or in good faith, the information on which he acted, whether true 
or false, is original and materia] evidence. And that portion of 
the proof which was received, comes strictly within the rule, but 
the part excluded was the opinion only of the witness. 

To justify a homicide, the defendant must depend upon the cir- 
cumstances by which he was at the time surrounded, and under 
the influence of which he perpetrated the act. Were they suffi- 
cient to excite the fears of a reasonable man? and is it evident 
that the slayer acted under the influence of these fears, and not in 
the spirit of revenge ? was the danger so urgent and pressing, at 
the time of the killing, that, in order to save his own life, the kill- 
ing of Anderson was absolutely necessary ? does it appear, also, 
that the person killed was the assailant ? 

Now all these pregnant inquiries must be solved by the facts 
which transpired, and not by the opinion of a bystander, whether 
that opinion was communicated to the accused or not. 

Had young Hudgins informed his father that Anderson was ad- 
vancing in great haste, apparently much enraged, that he was using 
threats of personal violence, armed with a weapon, and the like, 
all this would be admissible to satisfy the jury that the homicide 
was in self-defence. The opinion of the witness is a very different 
thing. It would be dangerous in the extreme to permit the belief 
of any one, whether sincere or feigned, much more the offspring of 
the accused, to afford a pretext for taking human life. 

Levet’s case, Cro. Cas. 538, 1 Hale 42, 474; 1 Hawk. ch. 28, 
sec. 27, furnishes a good illustration upon this point. The defen- 
dant, who was indicted for the death of Frances Freeman, being 
in bed asleep in his house, his maid-servant, who had hired the de- 
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ceased to help her do her work, as she was going to let her out 
about midnight, thought she heard thieves breaking open the door, 
upon which she ran up stairs to her master and informed him 
thereof; who rising suddenly, and running down with his sword 
drawn, the deceased hid herself in the buttery lest she should be 
discovered. Levet’s wife observing some person there, and not 
knowing her, but conceiving she had been a thief, cried out “ here 
be that would undo us ;” thereupon Levet ran into the buttery in 
the dark, not knowing the deceased but taking her to be the thief, 
and thrusting with his sword before him, killed her. This was 
ruled to be misadventure. Mr. Justice Foster thought it might be 
manslaughter — due circumspection not having been used ; but the 
verdict was justified upon the facts of the case. The killing was 
in the dark, upon a cry of thieves; a stranger discovered skulking 
from observation; it not appearing that the person was perceived 
to be a woman, or that there might not be more than one person ; 
on the contrary, what was said by the wife in the hearing of all 
parties, to which no explanation was offered by the deceased, was 
calculated to impress the defendant with the belief that there were 
more. These are the circumstances which are submitted to a jury 
to justify a killing. 

[4.] Fourth. The complaint under this head is the misdirection of 
the Judge upon the last clause ofthe 12th section of the 4th division 
of the Penal Code. The whole section reads thus: “ There being 
no rational distinction between excusable and justifiable homicide, 
it shall no longer exist. Justifiable homicide is the killing of a 
human being by commandment of the law, in execution of pub- 
lic justice; by permission of the law in advancement of public 
justice; in self-defence, or in defence of habitation, property or 
person, against one who manifestly intends, or endeavours by 
violence or surprise, to commit a felony on either; or against any 
persons, who manifestly intend and endeavour in a riotous and tu- 
multous manner, to enter the habitation of another, for the purpose 
of assaulting or offering personal violence to any person dwelling, or 
being therein.” 

The Court charged the jury, and we think properly, that it took 
two or more to commit the offence contemplated in the last clause 
of this section. By reference to the previous paragraph, it will be 
perceived, that to make it justifiable in self-defence where one only 
makes the attack, it must be manifest that he intends to commit a 
felony. Not so, however, where there are two or more. In that 
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event, the killing is justifiable, although the assailants design 
entering the habitation for the purpose of assaulting, or of 
fering any personal violence to one of the inmates. The act 
makes the difference, and it occurs to us with good reason, be- 
tween individual violence and the assault of a mob. The record 
shows that the Judge gave in charge to the jury the 16th section 
of the Code, namely, “ that all other instances which stand upon the 
same footing of reason and justice as those enumerated, shall be 
justifiable homicide.” The prisoner was entitled to ask no more. 

Fifth. It only remains to dispose of the last ground, that is, the [5.] 
refusal of the Court to grant a second new trial, on account of the 
errors alleged to have been committed on the several points already 
discussed ; and for the additional reason, that the verdict of the jury 
was contrary to evidence. ? 

This Court will rarely, if ever, interpose to control the discre- 
tion of the Circuit Court, in applications for a new trial, where 
there has been a finding on the merits; and especially in criminal 
cases. Where there was no evidence, we might feel it our duty 
to interfere, not, however, because the weight of testimony prepon- 
derated, in our opinion, against the verdict. Where, too, asin this 
case, there have been two concurrent verdicts, there must be gross 
injustice, to induce this Court to send down the case for another 
trial. 

Is this finding by the jury on the facts, one of those extreme 
cases where the verdict is so palpably against evidence, as to leave 
no doubt but that it is erroneous? It is necessary to examine the 
evidence. 

James Hudgins was the first witness introduced on the part of 
the State. He states that Anderson was at work in the field, be- 
tween one and two o’clock, sometime in June, 1845, when Hudgins, 
who had just come home from Forsyth, shot the dog of deceased, 
which was dragged off by the children of Hudgins in the di- 
rection where Anderson was at work. Anderson told the son 
of the defendant to go to the house and tell his father that he 
would kill his dog. Anderson soon afterwards started in a run to- 
ward Hudgins’ house; Anderson dropped his hoe at the end of 
the cotton-row, and walked through the yard, after crossing the 
inclosure; he had nothing in hishand. When Hudgins was inform- 
ed by his little daughter, who assisted in removing the dog, what 
Anderson said, he replied, that if Anderson would come to the 
house he would shoot him, Anderson traversed the yard rather 
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slowly after passing the bars. Hudgins’ wife said something as 
Anderson came up, which witness could not hear; he saw Ander- 
son fall when shot by Hudgins; he was struck with the gun on the 
face, while in the act of falling. Upon his, cross examination the 
witness stated that the dog killed by Hudgins was the property of 
Anderson; he was getting old, and was not troublesome. Ander- 
son was a young, athletic man. Witness did not see Anderson 
Hudgins, the son of the defendant, meet John Anderson and try to 
stop him from going to the house. He is the brother-in-law of 
Anderson. Does not recollect to have said to Auglin that if the 
jury cleared the prisoner, that he was good for him. Did not tell 
Calvin Battle that Hudgins warned deceased not to advance upon 
him; did not see Hudgins retreat as Anderson advanced. 
Elizabeth Anderson heard two reports of guns, one about fifteen 
minutes after the other; saw Hudgins about one-half hour after the 
second report; he said “he did not care a d—n for killing Ander- 
son,” for that he had money enough to keep him from being hurt. 
The houses of Hudgins and Anderson are in sight; prisoner had 
the broken gun in his hand when she met him; witness became 
alarmed and ran, thinking that as Hudgins had shot her husband 


he might kill her. 
Thomas Cowart testified, that the killing was on the 5th of June, 


1845, at the house of Hudgins, in Monroe County. News reached 
him, that Hudgins had killed Anderson ; he set off, and met Hud- 
gins about midway their respective residences. They stood talk- 
ing together some ten minutes in the road. William Petty was 
present. They all proceeded together to the house of Hudgins. 
They found Anderson lying dead in the yard, some seven or eight 
feet from the corner of the smoke-house. Hudgins entered his 
dwelling and brought out and exhibited to them the gun with 
which he had shot Anderson: it was broken off at the breach. 
Witness examined Anderson; there was no weapon about him, 
except a small knife, and it shut in his pocket. The mortal wound 
was on the left breast: all the shot entered. He saw other bruises 
on the deceased; they were on the left cheek, not produced by 
shot, but occasioned by a blow. He saw marks on the ground, 
some few inches from the head of Anderson; they resembled the 
impression which would be made by the butt-end of a gun. The right 
side of Anderson’s face was upward, the wound was on the left 
cheek. From where Anderson lay witness could see the hoe in 
the field with which he worked; it was about two hundred yards 
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off. Itis seventy-five yards from the bottom of the hill which 
Anderson ascended in approaching the house, and he could have 
been seen at half the distance. It was twenty-five or thirty yards 
from the bars of the yard to the spot where Anderson fell. Upon 
being cross examined, witness said that Anderson in strength was 
not a very powerful man. He was twenty-two or three years old. 
Hudgins made no attempt to escape. The door of Hudgins’ 
dwelling is forty feet from the smoke-house, and thirty-three to the 
corpse. The wound was apparently inflicted with common squir- 
rel shot. 

Doctor Henry L. Battle, who was called to examine the body; 
proved that there were sixty-two gun-shot punctures about the 
nipple of the left breast of the deceased. A large saucer would 
have covered the whole circumference of the wound. The shot 
were, some of them, conglomerated, and others separated; thinks 
the shot entered the lungs, and has no doubt but that they produced 
instant death. There was an incised wound ‘on one of Anderson’s 
cheeks, produced, as witness thought, by a dull instrument. No 
wadding appeared to have entered the wound. Upon his cross 
examination the doctor said that Anderson was a robust, athletic 
man. He supposed Hudgins to be between forty-five and fifty 
years old. Anderson would probably have weighed from one 
hundred and sixty to one hundred and seventy-five pounds, 

Walter A. Rogers testified, that he heard Hudgins threaten to 
kill Anderson. In May, 1845, Anderson Hudgins, and a negro 
boy, came early in the morning to William Fowler’sto get collard 
plants; commenced drinking, and continued at it throughout the 
day; that night Hudgins asked witness to accompany him home ; 
the company all started together; Hudgins stepped up to witness, , 
and, putting his arm around his neck, said, “if he did not kill John 
Anderson G—d d—n his soul.” He soon repeated the same lan- 
guage. After walking about half way home, Hudgins again put 
his arm around the neck of witness, and said “if he did not kill 
John Anderson G—d d—n his soul to h—1, for he had insulted 
his wife and family; he had cursed his’ wife, and rubbed his fist 
in her face, and would not speak to her.” Fowler and Anderson 
were walking on ahead during these remarks; when they reached 
the draw-bars Hudgins requested witness to be seated, alleging 
that he desired to have a talk with him. He again declared that 
he would kill Anderson. He said “he meant to load his gun and 
24 
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shoot him G—d d—n him.” Hudgins spoke these words angrily. 
Witness made an excuse to get away from him. 

Upon his cross examination he admitted that he had never com- 
municated these threats to Anderson, for the reason that he never 
saw him afterwards; he went to his house for the purpose of 
telling him, but he had gone over to Hudgins’. Witness was not 
drunk himself, nor did he consider Hudgins so; all of them had 
been drinking at intervals, from morning till night. Does not 
know how much liquor was used; he recollects of two gallons 
being bought, one of rum and one of whiskey, after Hudgins 
arrived. Mrs. Hudgins came to Fowler’s after her husband, be- 
fore the company separated. Hudgins said nothing about shooting 
the dog. | 

Anderson Hudgins, being sworn on the part of the prisoner, 
stated, that on the morning of the homicide, his father and deceased 
conversed together, as friendly as usual, for half an hour. His 
father returned from the village about one o’clock; soon after he 
came into the house some of the family said something about the 
dog, and his father immediately got down his gun and shot him. 
Witness was dragging the dog down the bluff, when Anderson 
twice called to him to go and tell his father, that as he had shot 
his old dog to come and shoot him, adding that he would “ beat 
him into the earth as long as he could find a piece of him.” Wit- 
ness made no reply, and Anderson repeated ‘the same words to 
Mary Ann, his little sister. She reached the house before he did, 
and he supposes delivered the message, as his father inquired of 
him, upon his arrival, if it was sof*he answered no. He looked 
up the hill, and saw Anderson coming in a run toward the house, 
which fact he communicated to his father, who came out into the 
yard with his gun. As Anderson drew near, witness requested 
nim to go back, Anderson replied, “I'll be d—d if I do;” and, 
jumping over the bars, continued to advance inarun. Hudgins 
warned him three times to stand back, and the last time retreated 
himself a few steps; but Anderson still pressing forward, Hudgins 
shot him. Anderson stood a minute or two, hugged up his arms, 
and, as he went to make a step toward prisoner, he struck him 
with his gun, and Anderson fell. Hudgins hung the barrel of the 
broken gun upon the rack, and laid the but on the sideboard. 
Prisoner went to Lewis Cowart’s, who in a short time returned 
with him and another individual. Hudgins was standing in the mid- 
dle of the floor, with nothing in his hand, when notified of Ander- 





MACON, FEBRUARY TERM, 1847. 187 
Hudgins os. The State of Georgia. 








son’sapproach. He did not raise the gun to his shoulder, but held 
it to his side when he fired. He says that Anderson gave the dog 
to Hudgins, who kept him a while and said he would not have 
him; Anderson refused to take him back, and Hudgins gave him 
to Samuel Fowler. The dog remained away a few days and came 
back, when he was shot; he would bite children when any of them 
would touch him, or cut him with a switch. Deceased was within 
three or four steps of prisoner when he was shot. He stated that 
he had given no other account of this transaction to, or in the 
hearing of, Lewis Cowart, Henry Singleton, James M. Brantley, 
or any one else. 

Martha Ann Hudgins swore that she heard her sister Mary de- 
liver to her father Anderson’s message. She saw Anderson coming 
toward the house in a run, and she informed her father of his ap- 
proach. He had both fists clenched, and looked very angry. 
Hudgins said “stand back,” Anderson answered “I'll kill you ;” 
Hudgins repeated his warning, and retreated several steps, but de- 
ceased rushed on until he was shot. Deceased hugged up his arms, 
stood still, and exclaimed “ Lordy.” He then threw up his arms, 
like he was going to fight, when Hudgins struck him, and he fell. 
The gun was broke by the blow; he was not more than the gun’s 
length from prisoner when he was shot. He was walking very 
fast through the yard, and did not halt until he was shot. 

Thomas Battle said that Anderson applied to him for a dog some 
ten days before the catastrophe occurred, assigning as a reason, 
that he had none, and was living in the woods and needed one, 
Anderson remarked during the conversation, that when Hudgins 
was sober he could get along pretty well with him, but that when 
drunk he was very troublesome. 

Jackson Fogarty stated, that in March, 1845, Anderson desired 
witness to get up a quarrel with Hudgins that he might whip him, 
adding that he did not like Josiah any how, and “that before the 
year was out he would be his end.” Witness cautioned Hudgins, 
who is his mother’s brother, to be on his guard, for that Anderson 
would kill him. No one heard these threats; Anderson was not 
drunk at the time, but “gentlemanly groggy.” Witness has been 
staying, for the last month, at Hudgins’ house. He communicated 
to Hudgins Anderson’s threats, in a whisper, the same day they 
were made, company being present. 

Lewis Cowart and Henry Singleton testified, that Anderson 
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Hudgins stated to them that no words passed between his father 
and the deceased at the time of the killing. 

James M. Brantley says, that Anderson Hudgins told him that 
when deceased came up, his father told him to stop, and that he 
halted, when his father shot him. Further, that Anderson was 
walking when he came round the smoke-house. He also stated to 
witness that his father called to Anderson three times, saying he 
would come there and shoot him. He admits that he has some 
feeling against defendant; does not recollect to have aided in feeing 
counsel to prosecute the prisoner. He might at some time have 
said that he was willing to help a little, or something to that effect. 
He is under no legal obligation to do so. 

The testimony of Anderson Hudgins, taken before the Court 
of Inquiry, on the 5th of June, 1845, was then read by consent. 
He then swore that he saw John Anderson running from where he 
was at work, toward the house, slackening his gait as he drew near; 
when he turned.the corner of the meat-house, Hudgins said to 
him “ stand back,” and retreated a step or two; Anderson still pur- 
suing was shot. He heard Anderson make no threat. 

This then is the case presented by the proof. Does the safe 
administration of the public justice require that the verdict should 
be set aside ? 

It is admitted that Anderson was killed by Hudgins. The law 
presumes every homicide to be felonious, until the contrary ap- 
pears, from circumstances of alleviation, of excuse, or justification ; 
and it is incumbent on the prisoner to make out such circumstances 
to the satisfaction of the jury, unless they arise out of the evidence 
produced against him. The moment that Anderson fell, Hudgins 
was stripped of the mantle of innocence with which every man is 
presumed to be appareled, and he stood forth a murderer in the 
eye of the law. Has he succeeded, by testimony, in reducing the 
offence to a lower grade of crime? had the jury the right to 
say that he failed to do so? might they not find, that there was 
express malice from the threats made the month before? True, 
he was drinking at the time, and drunkenness is a fact which has 
been allowed to be given in evidence to rebut the idea of malice, 
when a crime has been committed. It is equally true, however, that 
drunkenness is a true revealer of secrets. In vino veritas est. (Give 
the devil his due.) ‘There is truth in wine; it extracts secrets from 
the locked-up bosom, and puts not only the reserved, but even the 
habitual liar off his guard. All men, when sober, go more or less 
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masked. Hence the bitter sarcasm, that language is intended to 
conceal our thoughts instead of being made the legitimate vehicle 
to communicate them. The most perfect man living would trem- 
ble, to have every thought revealed to open day which passes 
through his breast. Were the exposition to take place universally, 
society would be dissolved. Drunkenness tears off this mask, and 
makes bare the inmost soul. And, to my mind, the repeated 
threats whispered in the ear of Rogers by Hudgins, that he would 
take the life of Anderson, the man with whom he was then asso- 
ciated in a drinking carousal, that he would load his gun and shoot 
him, as he subsequently did, indicate the most implacable hatred. 
He imprecated the Divine vengeance upon his soul, if he did not kill 
Anderson, for he had insulted his wife and family! And this, 1 doubt 
not, was the incurable wound that was rankling in his heart. Vud- 
nus alit venis et ceco confietur igni. He nourishes this poison in his 
veins and is consumed by this hidden fire, a fire which nothing but 
the life’s-blood of his enemy could quench. 

But grant that the apparent subsequent reconciliation rebuts 
the inference of malice from the previous threats, what shall 
we say as to the right of the jury to emply malice, from the cir- 
cumstances attending this tragedy? Did they not denote an aban- 
doned and malignant heart? After shooting mortally his unarmed 
and defenceless foe, he struck him a blow sufficiently hard to break 
the barrel of his gun, when in the act of falling; and from the 
print on the ground of the but of the gun near the head of Ander- 
son, itis not unlikely that the blow was given, or repeated even, 
after his unhappy victim fell. What provocation was there to jus- 
tify this cowardly and demoniac conduct? Does this look like self- 
defence, or like savage assassination? Were there no other feature 
in the testimony the jury had the right to infer malice from this 
single fact, connected with the other repeated declarations of 
Hudgins, that he would have the blood of Anderson. 

But the finding of the jury does not rest alone upon these 
grounds, solid as they are. Suppose they should have discredited 
the colouring given to the case by the children of the defendant, 
and should believe that Anderson had no idea whatever of attack- 
ing Hudgins; that he dropped his hoe to avoid even the appear- 
ance of hostility, and came up to the house either to remonstrate 
with the prisoner, or to execute his threat that he would retaliate 
by killing Hudgins’s dog; and that in his approach for this pur- 
pose, and this purpose only, Hudgins, in the presence of his family 
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and of some of the witnesses who were spectators, inflamed with 
spirits, his moral man, if indeed he had any, dethroned, and all the 
long pent-up passions of his fallen nature rampant and clamourous 
for revenge, shoots Anderson, as he had just done his old dog ; 
thus taking the life of his adversary when there were ample means 
at hand to protect his own, without resorting to this extremity. 
What Judge would assume the responsibility of setting aside their 
verdict ? 

This Court has, on more occasions than one, since its organiza- 
tion, evinced its determination, from a solemn sense of duty, to ex- 
tend to unfortunate individuals, convicted of offences, every pro- 
tection secured to them by the law. Beyond this we cannot go. 
The attribute of mercy is vested in another department of the 
Government; besides, the peace and safety of society must be 
preserved. The result of our deliberation is, that the judgment of 
the Court below must be affirmed. 





No. 26.—Boyp and others, plaintiff’s in error vs. Ham, defendant 
in error. 


[1.] Where the transcript of the record was certified and sent up from the Court below, 
and was on file in the Clerk’s office of the Supreme Court, on the first day of the 
term to which the case was returnable, and no assignment of errors was filed on 
that day or before, the case was dismissed. 


Error to the Superior Court of the County of Merriwether. 
No appearance on the part of the plaintiffs in error. 


O. Warner, for the defendant in error, moved to dismiss the 
writ of error. 


It appeared that the transcript of the record in the cause had 
been certified and sent up from the Court below, and was on file 
in the Clerk’s office of the Supreme Court, on the first day of the 
term; and that the plaintiffs in error had failed to file an assign- 
ment of errors in the cause, as required by the xxm Rule of Court. 


Per Curiam. 


Ordered, therefore, that the writ of error in the cause be dis- 
missed, and the judgment of the Court below be affirmed. 
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No. 27.—Beprorp Heap, plaintiff in error vs. Amanpa F. M. 
Heap, defendant in error. 


[1.] The only causes for total divorce in Georgia are those recognised by the common 
law, to wit, pre-contract, consanguinity, affinity, and corporeal infirmity. 

[2.] And the only causes recognised in Georgia for a partial divorce are those of the 
common law, to wit, adultery and cruel treatment. 


Divorce. From Monroe Superior Court. Tried before J bet 
Fioyp. September Term, 1846. 


Ground. Abandonment by the wife. For the judgment of the 
Court below, and the error assigned, see the opinion of the Su- 


preme Court. 
Aneus M. D. Kune, for the plaintiff in error. 
No appearance on the part of the defendant. 


By the Court—Nisset, J. delivering the opinion. 


This was an application by the husband for a divorce, @ vinculo 
matrimonii, upon the single ground that his wife had abandoned 
him. She would not live with him, and that was all he had to al- 
lege against her. The Court below decided that abandonment by 
the wife was not a good cause for divorce, either a vinculo matri- 
monit or a mensa et thoro. To this opinion the libellant excepted. 

We might, perhaps, have determined this question, affirm- [1.] 
ing or disaffirming the judgment, without giving any opinion as to 
what constitutes good cause for divorce generally in this State, but for: 
the fact that the plaintiffin error rested his claim to a divorce in this 
case upon a construction of our constitution and laws, which ne- 
cessarily exacts an opinion. He, through his learned counsel, con- 
tends that, according to a fair construction of the constitution of 
Georgia, and of the laws enacted to carry it into effect, the ques- 
tion of divorce or not, in its totality, is submitted to the special 
juries; that they are the sole and final judges in all cases of what 
shall be a good cause of divorce, irrespective of the common law 
principles, which, when we adopted it, governed divorces in Eng- 
land. This position was indispensable to him, because, by the 
common law, it is too plain to admit of question, that abandonment 
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by the wife is not recognised as cause of divorce a vinculo. The 
burdensome responsibility is, therefore, thrown upon this Court of 
determining what are the relative powers of the court and jury in 
divorce causes, and what are the legal principles mentioned in the 
constitution, and also in the acts of the Legislature, upon which 
they are to depend. It is matter of sincere regret that this cause, 
being presented ex parte, we had not the benefit of argument on 
both sides. The questions are of vital interest to the people of this 
State. There are no questions which, in my view, with a more 
searching and serious power, pervade the moral, social, and politi- 
cal interests of the State. The judgment we have given in this 
case is in repeal of the practice of the courts in a majority of the 
circuits, and in disaffirmance of the opinion of eminent jurists upon 
the bench and at the bar, and in conflict with that public sentiment 
which, springing out of, and strengthened by, the heretofore judi- 
cial facility which has characterized the action of the courts, toler- 
ates and expects divorces for slight causes. And, therefore, we 
cannot fail to feel the responsibility of our position with more than 
ordinary intensity. A violent change in judicial administration 
naturally tends to shock the feelings of the community. Greatly 
would we have preferred that the Legislature had declared the law 
of divorce. They have not declared it. This tribunal, organized for 
the very purpose of giving a uniform and permanent construction 
to our constitution and laws, would be recreant to its solemn duties 
could it turn aside from any question submitted to it. It meets this 
cheerfully, having no doubt that we are right in the conclusions to 
which we have arrived, and having no féars but that the judgment 
of the profession, and of good and enlightened men of all classes, 
will approve them. 

Prior to the Constitution of 1798, we find no legislation upon 
the subject of divorces. Before that time, the Legislature possess- 
ed, and we know did exercise, the power of granting divorces; 
the same power which the Parliament or Great Britain exercised, 
a power having no limit, and recognising no restraint but the will 
of the body. Each divorce granted by our Legislature, interven- 
ing the organization of the State Government, and the constitution 
of 1798, pro tanto repealed the common law. But we find no 
constitutional or legislative declaration of any kind on our statute 
books until the adoption of the Constitution of 1798. We shall 
advert again to the state of the divorce law, as it stood interven- 
ing the organization of our State Government, and the Constitution 
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of 1798. For the present, with a view to the history of the sub- 
ject, we affirm that, if there was any action by convention or legis- 
lation declaring the law of divorce prior to that period, it has 
eluded our search. The Constitution of 1798 declares as follows : 
“Divorces shall not be granted by the Legislature until the parties 
shall have had a fair trial before the Superior Court, and a verdict 
shall have been obtained authorizing a divorce upon legal principles; 
and, in such case, two-thirds of each branch of the Legislature 
may pass acts accordingly.” 

In 1802, four years after the adoption of the Constitution, the 
Legislature passed an act entitled, “An act to carry into effect the 
ninth section of the third article of the constitution,” viz. the sec- 
tion above quoted. This act prescribes the manner of commencing 
suit for a divorce, of defending against it, the form of the verdict, 
and some other unimportant details, but does not attempt the de- 
claration of any legal principles touching the causes for divorce. 
In 1806, an act was passed amendatory of the act of 1802, pre- 
scribing the mode further of prosecuting libels, declaring that di- 
vorces should be absolute and partial; making provision out of the 
husband’s estate for the wife and children in case of a partial di- 
vorce ; prohibiting the offending party from marrying during the 
life of the other party; requiring a schedule of property to be filed, 
and disposing of the property in cases of absolute divorce, &c. &c. 
In this act we look in vain for any declaration of principles. The 
only further general act relative to this subject was passed in 1810, 
simply prescribing the oath of the jury in divorce cases. For all 
of these acts see Prince, 187, 188, 189, 190. In 1835 the Consti- 
tution of 1798 was amended, and in lieu of the 9th section of the 
3d article, before quoted, the following became the Constitution of 
the State, so far as divorces are concerned, to wit: “ Divorces shall 
be final and conclusive when the parties shall have obtained the 
concurrent verdicts of two special juries, authorizing a divorce 
upon legal principles.’ Prince, 911. Such is the Constitution at 
this day, and such is a brief history of the action of the people of 
this State on the subject of divorces. 

We have now arrived at the consideration of the meaning and 
effect of the Constitution of 1798. In our judgment the Constitu- 
tion of 1798 was intended, Ist, to transfer the jurisdiction over di- 
vorces in all cases in the first instance, from the Legislature to the 
Superior Courts; for it provides, “that divorces shall not be 
granted by the Legislature, wnti the parties shall have had a fair 
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trial before the Superior Court, and a verdict shall have been ob- 
tained authorizing a divorce.” Before 1798 the Legislature had 
unlimited power over the subject, and we infer that, whether the 
courts possessed jurisdiction or not they did not ezercise it. By 
the Constitution the initiatory steps towards getting a divorce 
were to be taken before the courts; the right and the duty of first 
hearing the cause were devolved upon them, and the Legislature 
was inhibited from acting at all until there was a trial and verdict 
before the Superior Court. 

2. By the terms of the Constitution, the legislative will was in- 
tended to be restrained in its action, upon such divorce causes as 
thus came to it from the courts, by the requirement, that there 
should be a vote of two-thirds of each branch before there could 
be a dissolution of the marriage contract. That is to say, the fair 
trial and verdict being had, it was competent, (and yet not obliga- 
tory,) for the Legislature to grant divorces, provided there was 
in favour of the application a concurring vote of two-thirds of both 
branches. 

3. The Constitution intended to restrict both the courts and the 
Legislature, as to their power to grant divorces, to such cases as 
were grantable upon legal principles. For the Legislature is 
clothed with power to act only, when there has been in the 
cases brought before it,a fair trial and a verdict rendered upon /egal 
principles. The Constitution declares that the trial shall be had, 
and the verdict rendered, upon legal principles, and before the Su- 
perior Court; thus making that court the judge of the application 
of those principles to the cases brought” before it. I only remark, 
in this stage of this discussion, that it must be apparent to the most 
careless reader, that the Constitution of 1798 is in restraint of di- 
vorces ; the wise framers of that instrument were careful to hinder 
facility in their procurement. The prohibitory and restraining char- 
acter of the article, the fact that these restraints are fundamental, 
and beyond the reach of legislative caprice or impulse, go a great 
way to disprove and negative the inferences which the counsel 
draws in favour of his construction. The amended Constitution of 
1785, in a few brief words, divests the Legislature of all jurisdic- 
tion over divorces, and casts it entire upon the courts; by the fun- 
damental law it belongs now to them, and cannot belong elsewhere. 
At this point we feel authorized in saying, not only that the Legis- 
lature has no power to grant divorces, but, until the Constitution is 
amended, has no power to say upon what principles they shall be 
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granted by the courts. For the Constitution of 1835 not only vests 
the whole jurisdiction over divorces in the courts, but ordains the 
principles upon which they shall be granted. The language of the 
amendment of 1835 is peculiar. “Divorces shall be final and con- 
clusive, &c.;” there is no formal investing of the court with the 
jurisdiction, but it is conferred obliquely. The Superior Court can 
alone impanel a special jury, and divorces are final and conclusive 
only when there are two concurring verdicts of special juries; the 
Superior Courts can alone, therefore, try them. The Constitution 
ordains that divorces shall be final and conclusive upon there being 
two concurring verdicts; we infer, necessarily therefore, that no 
divorce obtained otherwise will be final and conclusive. Ez 
pressio unius est exclusio alterius. And if, as we have stated, 
and expect to show, the Constitution has also ordained the prin- 
ciples of law upon which they can alone be granted, then the 
Legislature has no power, until the Constitution is amended, to es- 
tablish any other principles upon which to grantthem. The most 
material thing to be noted in the Constitution of 1835, is this; the 
restraint upon the granting of divorces, which by the Constitution 
of 1798 limited both the courts and the Legislature to the power 
to grant them upon legal principles, is preserved init. No con- 
struction which can be given to the Constitution will make a di- 
vorce final and conclusive which is not granted upon legal prin- 
ciples. 

It is scarcely necessary to inquire into the reasons which induced 
the Legislature to divest themselves of all power over this subject. 
The preamble to the act amendatory of the Constitution recites 
some of the reasons; such as the annoyance of the Legislature by 
reason of the frequent, numerous and repeated applications for di- 
vorces; the expense attending on these applications, and the un- 
necessary swelling the laws and journals, &c. Now, the reasons of 
a law, which are put forth in a preamble to meet the public eye, 
are not always the only, or the true reasons—they are not in this 
case; the amendment of 1835 had its origin, I have no doubt, 
in a conviction upon the minds of prudent and discerning men, 
that divorces under the Constitution of 1798 were alarmingly fre- 
quent; that this was owing to the fact, that the responsibility 
being divided between the Courts and the Legislature, was felt by 
neither; and that if the responsibility of finding the facts was cast 
upon special juries, and of administering the law upon the courts, 
divorces would be of rare occurrence, and society be saved from a 
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legalised process of demoralization. Under the old system, the 
courts but rarely seem to have felt, that they had any thing to do 
with the trial of a divorce cause, other than to subserve the hum- 
ble purpose of an automaton agent in the hands of lawyers to 
present their cases to the juries. Believing that the Legislature, 
whether for good or evil, had made the juries the sole arbiters of 
the law and the facts, they could of course feel no responsibility 
about the matter, and the consequence was, as all men know who 
know any thing of our courts of justice, that divorces were had 
with flagrant facility ; that some were refused which ought to have 
been allowed, and hundreds were granted which ought to have been 
refused; and that the event of a divorce cause depended more upon 
the fact whether it was defended or not, and if defended, upon the 
zeal and ability of counsel, than upon any thing else. Nor was the 
case essentially different when it came before the Legislature. 
The Legislature, taking it for granted that the courts had settled 
all the legal principles involved in the majority of cases, with ready 
acquiescence affirmed the judgment of the court and divorced the 
parties. The wealth and standing of parties, their political and 
social relations, or, perhaps, the personal beauty and address of a 
female libellant, controlled, in many cases, the action of the Legis- 
lature. As proof that this picture is truthful, take the facts stated 
by Mr. Prince. Two hundred and ninety-one persons were di- 
vorced in Georgia from 1798 to 1835, a period of thirty-seven 
years, averaging from 1800 to 1810, four per annum; from 1810 
to 1820, eight; from 1820 to 1830, eighteen, and from 1830 to 
1835, twenty-eight. How fearful was the ratio of increase! Well 
might the patriot, the Christian, and the moralist, look about him 
for some device to stay this swelling tide of demoralization. The 
facts stated prove one of two things incontestably, either that I am 
right and divorces were granted for any and all causes, or society in 
Georgia was deplorably rude and licentious. The latter cannot 
be, for take the mass of the population of the two States, and so- 
ciety in Georgia, during that period, was as refined and as moral 
as in South Carolina, where, to her unfading honour, a divorce has 
not been granted since the revolution. Toremedy a state of things 
so discreditable to the State, and so alarming to the security of every 
social interest, the amendment of 1835, I think, was passed. But 
it is said that the new mode of granting divorces has not remedied 
the evil; that divorces are as frequent under the new as under the 
old Constitution. This is, we admit, toa great extent true, and the 
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reason is obvious. It is owing to a wrong construction of the Con- 
stitution —to that construction which has been contended for be- 
fore this Court—to a construction yielded to for the most part by 
the courts, which, discarding all legal principles, submits the whole 
question to the juries. Under this construction the right of being 
divorced has been subjected to no legal tests, the matrimonial con- 
‘tract has been hedged in by no rules of law; the juries, without 
landmarks to guide them, have been clothed with plenary powers; 
have been subrogated to the omnipotence of the British Parliament, 
or of the Legislature, before the Constitution of 1798. This con- 
struction is, in our humble opinion, wrong; we think that the 
Legislature, in the Constitution of 1835, intended to confine divorcees 
to causes ascertained by the law, of force when it was adopted; 
that the judges in this, as in all other civil causes, should pro- 
nounce the law; and that the juries should, under the law as ad- 
ministered to them, by their verdicts find the facts. By the words 
of the Constitution divorces are to be final, when two concurring 
verdicts are rendered upon legal principles. It is not to be doubted 
but that it was intended that Jegal principles should control the ver- 
dicts. Who, then, is to judge of these principles? Is it fair to in- 
fer, from general words, a power in the jury which they do not 
possess in any other analagous cases ? is it fair to infer it, in di- 
rect opposition to the object and interest of having a Judge at all? 
that object and interest, in all civilized communities, being to ad- 
minister the law—is it fair to infer it, in the teeth of every ele- 
ment which constitutes our judicial organization? is it reason- 
able, by implication, to invest the jury with a power which is for- 
eign to the object and end of impaneling a jury at all? that object 
and end, in all civil cases, being to pass upon and find the facts— 
is it reasonable to presume that the Legislature intended to make 
the highest judicial functionary then known to the Constitution, 
the unthinking, irresponsible conduit, by which facts were to be 
communicated to the jury? or that the imposing array of the court 
should become the convenient machinery for recording the verdicts 
of its juries? Pitiful, indeed, are learned and salaried judges, if 
they are made to subserve such an end, and no more. Either the 
juries are made the sole judges of the expediency of granting a 
divorce in every case, without law, or else the judges, as in other 
cases, must administer the law; for by no canon of construction 
that I have seen or heard of, can judicial functions be inferred from 
@ general authority, to a jury to find a verdict. We conclude that 
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the juries were not clothed with a discretion to grant divorces 
without law, from the unreasonableness and impolicy of such a grant, 
and because in no civilized country is there a precedent for it. We 
know of no jury, commission, board, or body corporate, in any of 
the States of Europe or America, clothed with a power to grant 
divorces ad libitum. Even the sovereign omnipotence of the British 
Parliament, in this regard, is, by its own concession, veiled by cer- 
tain time-honoured usages. For example, according to the usages 
of Parliament, it will not grant a divorce a vinculo for adultery, 
unti] the applicant has been divorced by the Eclesiastical Courts a 
mensa, and until evidence is furnished that he has sued the seducer 
for damages and obtained judgment, or sufficient reasons are 
given why such suit was not instituted and judgment obtained. See 
note to 1 Chit. Black. t. p. 355. 

And although, in France, divorces by the Napoleon Code may 
be granted without cause, upon mutual consent merely, yet the ap- 
plication must be made to a judicial tribunal, and the consent is 
subjected to constraints, which create great and serious checks upon 
its abuse. See Code Napoleon, No. 233, 275 to 297. 

Marriage is a civil contract. In what civilized region of the 
globe are the rights of parties to a contract submitted to the dis- 
cretion of a jury? where are not contracts protected by law? 
In England, in France, in America, at Rome, at Athens, the genius 
and learning of man have been tasked to the utmost to subject 
contracts to strict and specific legal rule; and why should the 
marriage contract be an exception? why should that be outlaw- 
ed, and the rights of husband and wife, parent and child, in vitally 
important particulars, be set afloat upon the tumultuous ocean of 
popular discretion? Do we, living in the light of the highest 
civilization, in the land of bibles, domestic homes, and every social 
charity, and beneath institutions both free and benignant, do we 
esteem less reverently, and regard with less sanctity, the marriage 
contract than did our fathers of an earlier and darker age? than 
did those States who knew not either God or liberty? In my view 
of this subject, the Family is the foundation of the State. Upon 
the intangible sanctity, and almost indissoluble integrity of the 
matriage contract, depend the character and happiness of our pop- 
ulation, the perpetuity of our institutions, the peace of our homes, 
and all the charities of social life. If any thing ought to be under 
the protection of the law, surely this contract ought to be. The 
happiness of married life depends very much upon the idea of the 
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indissoluble character of the relation, and I am well assured that legal 
facility in dissolving it is the source of strife, bickering, crime and 
misery. The men of 1835, therefore, I conclude, did not, because 
of the unreasonableness, absurdity and unprecedented character of 
the thing, intend to confer upon the juries a perfect discretionary 
power over this subject. Such a grant of power would be in har- 
mony with the lax morality, the polygamy and political despotism, 
of oriental paganism, rather than the intelligence, virtue and reli- 
gion of Georgia. It has been urged that our special juries are a 
safe depository of such a power, on account of their virtue and in- 
telligence. We admit, with pride and pleasure, the virtue and in- 
telligence of this most valuable class of the people, yet we reply 
they are men, uneducated in the law, liable to err, susceptible of 
impulse, of passion and of prejudice, and therefore not to be 
charged with a discretion, which we venture to say, in no analo- 
gous case, belongs to any department, or all the departments, of 
the government. The same power was claimed for the jury under 
the Constitution of 1798, in the interlocutory action of the court 
upon divorce cases; and a legislative construction of that consti- 
tution, as to the duty of the jury, is found in the act of 1802, which 
defines the verdict. That act declares, that the verdict shall be in the 
words following, to wit: “We find that sufficient proofs have been 
referred to our consideration to authorize a total divorce, that is tosay 
a.divorce a vinculomatrimonii, upon legal principles, between the par- 
ties in this case.” The inference to be drawn from the form of this 
verdict is, that divorce causes were to be tried upon legal principles, 
and that what was referred to the jury were the proofs, and nothing 
else. What does the verdict find? why that sufficient proofs have 
been submitted to the jury to authorize the divorce; that is, to 
paraphrase the verdict, it means this, “we, the jury, find, according 
to the law given to us in charge, that the facts are sufficiently 
proven to authorize the divorce.” Upon any view of the Constitu- 
tion of I798, or of that of 1835, we can come to no conclusion but 
this, that the law was referred to the court and the facts to the 
jury: 

The inquiry to which we now address ourselves is, what are the 
legal principles referred to in the constitution, upon which divorces are 
to be granted? We think the legal principles referred to are those 
principles of law, upon the subject of divorces, which were of 
force in 1798, when the old Constitution was adopted. Whatever 
they were in 1798 they were the same in 1835, for between those 
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two periods there was no legislation declaring the law of divorce. 
Indeed, if there had been, such legislation, if in conflict with the 
law as of force in 1798, would have been unconstitutional; be- 
cause, as we hold, the Constitution adopted, and made part and 
parcel of itself, of that law, whatever it was. In the provision that 
divorces should not be granted but upon legal principles, the framers 
of the constitution could not have contemplated the laW of France, 
or of Spain, or of South Carolina, or any other country, but the 
law of that State for which the constitution was designed; nor 
could they have contemplated such legal principles as might be 
established by the Legislature in futuro; if they had, they would 
have so expressed themselves. The language of the Constitution 
is language of present effectiveness ; it can be referred by no rules 
of grammar or of legal construction, to any legal principles, ex- 
cept those at the time recognised by the State for which the Con- 
stitution was intended; that is the State of Georgia. 

There are those who believe that the words legal principles, in 
the Constitution, embrace and refer to the law and custom of the 
Parliament of Great Britain. The argument of such persons is 
as follows: Parliament, at the adoption of our Constitution, in its 
exercise of supreme authority, did, and had, for many years, grant- 
ed divorces for adultery; the repeated exercise of the power had 
established a parliamentary rule or principle; to grant divorces 
for adultery was a law of Parliament, and the legal principles of 
our Constitution refer to that law as well as the common law. This 
argument is entitled to notice, only on account of the respectability 
of the sources from which it has occasionally emanated. Wecan- 
not imagine, in the first place, that if this had been the intention 
of the framers of the Constitution, that they would have left that 
intention to be ascertained by any loose and latitudinary construc- 
tion. In this country, where we live under written constitutions, 
the meaning of such instruments is expressed with the most studied 
precision and the most transparent perspicuity. Our charters of 
liberty leave nothing to be implied which can be expressed. This 
is necessary in order to prevent the encroachments of power, 
whether executive, legislative or judicial. No people that have 
lived, understood this necessity half so well as the people of this 
Union and of this State. Can it be possible, that in this case, these 
rules of constitutional legislation were overlooked, and that the 
able men who framed the Constitution of 1798 and 1835, design- 
ing a thing so easy of precise expression, should have left it glim- 
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mering so obscurely through words of the broadest generality? 
Because, therefore, they have not so said, we think they did mot 
intend to refer the courts to any law of Parliament. 

Again. Does the fact that Parliament has granted divorces for 
adultery, constitute a law, or a principle of law? Adultery, as:a 
ground for total diverce, is no part of the lex et consuetudo Parlia- 
menti; a law which, according to Lord Coke, “ab omnibus querenda, 
a multis ignorata, a paucis cognita.” The law and custom of Par- 
liament, notwithstanding what Lord Coke says, is a well ascere 
tained and very well understood system of rules; the Parliament 
itself is the judge of that law, and it relates to its own forms of 
proceeding, the elections, returns and qualifications of its members, 
the maintenance of its authority, &c. &c. It is not a law of gen- 
eral obligation ; particularly has it no reference to adultery or di- 
vorces. The assumed Parliamentary law of divorce for adultery 
does not belong to the law and custom of Parliament; if it did, 
then there might be the shadow of plausibility, and no more, in the 
idea that our legal principles referred to it; because, as before 
stated, the law and custom of Parliament is a system of principles 
or rules.° 

What, then, is the fact, that Parliament did for years, at distant 
intervals, grant divorces for adultery? Why the exercise in par- 
ticular cases of a discretion, which belongs to the sovereign au- 
thority of the British State? not a permanent rule, not an em- 
bodied general principle, but an expression, in particular cases, of 
the sovereign will. ‘There is not, there never has been, any legal 
or constitutional obligation upon Parliament to grant divorces for 
adultery or any other cause; the Parliament has power, because 
it is the sovereign authority to grant them, and for the same rea- 
son to refuse them. That which we are, therefore, asked to con- 
fer upon our courts and juries, is the unfettered, unlimited, dis- 
cretion of the incommunicable sovereignty, in this particular, of the 
British Empire. If we adopt the construction which I am now 
resisting, we give to the courts and juries in Georgia the power to 
grant divorces for all causes, as well as that of adultery, because 
the British Parliament has the power to grant divorces for all 
causes, or for no cause, as well as for adultery. 

Again, if the usage of the British Parliament in this regard is 
but the exercise of a discretion, as we believe, then, upon the argu- 
ment being reviewed, the framers of the constitution stand con- 
victed of the weakness, in the very attempt to limit and define the 
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powers of granting divorces in Georgia, of having clothed the 
courts with a power absolutely without limit or restraint. If, when 
they intend to limit the granting of divorces to legal principles they 
have adopted the discretion of the British Parliament, then indeed, 
have they defeated their own object. 

Nor is the Constitution to be considered as referring to prin- 
ciples of law which quietly repose in the brains of learned men, 
or upon the pages of some profound commentary; not to principles 
existing in possibility, but existing in fact—to the law of the State 
prescribed by the supreme authority in the State. 

What was the law of divorce prescribed by the supreme au- 
thority, and of force in Georgia, at the adoption of the Constitution 
in 1798? We answer the Eclesiastical or Canon Law of England; 
or rather that branch of the common law known and distinguished 
as the eclesiastical law. The common or unwritten law of Eng- 
land, consists of three kinds, to wit, general customs, particular 
customs, and certain particular laws, which, by custom are adopted 
and used by some particular courts of pretty general and extensive 
jurisdiction. Of the latter class is the canon or eclesiastical law, 
and therefore a part of the common law of Great Britain. 1 Black. 
Com. t. p. 45,55. By the act of 25th February, 1784, usually 
called our Adopting Statute, the common law of England, and 
such of the statute laws as were usually in force in the Province of 
Georgia in 1776, so far as they were not contrary to the constitu- 
tion, laws, and form of government of the State, as established in 
1784, are declared to be in full force, virtue and effect, and binding 
on the inhabitants of the State until repealed, amended, or other- 
wise altered by the Legislature. Hotchkiss, 93,94. Thus was 


the common law of Great Britain prescribed by the supreme au- _ 


thority of the State; thus was it, including the law of divorce, 
made the law of Georgia, unless it was contrary to the constitution, 
laws, and form of government established in 1784. We believe 
that the common law, as applicable to divorces, was not contrary 
to the Constitution and form of government of this State as they 
were established in 1784, nor to the laws of the State established at 
that time, because we know of no laws passed by the State anterior 
to 1784, upon the subject of divorces. And thus, too, stood the 
law of divorce in Georgia down to the Constitution in 1798; for, 
as we have before stated, we have searched in vain for any legisla- 
tion upon the law of divorce before 1798. If the Legislature had 
passed laws declaring what would be good cause for divorce, at 
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any time anterior to 1798, without controversy those laws would 
have repealed the common law, and the legal principles mentioned 
in the Constitution would have been referable to them. But there 
were no such laws passed. Itis true that, before 1798, the Legisla- 
lature, in the exercise of its unrestricted power, did grant divorces 
upon special application, and by acts limited in their effect to the 
parties in each case. These acts do not even exhibit the grounds 
upon which they were passed; and if they did, could they be 
considered as a declaration of legal principles, as laws of general 
obligation? We think not. Each divorce was a special exercise 
of the sovereign power, obligatory upon the parties and upon other 
citizens, and other departments of the Government, only so far ag 
those parties were concerned. These were, in character, rather of 
judicial than legislative acts, and all the force they could exert was 
the moral force of precedents. All these remarks apply to the 
state of the law upon this subject down to the amended Constitu- 
tion of 1835; before that period there was no legislation declaratory 
of the law of divorce; there were divorces granted, and there were, 
as we have seen, laws passed regulating the mode of proceeding, 
&c. nothing more. If, also, the common law had been repealed 
by Provincial legislation, the Provincial laws being revived by the 
act of 1784, the legal principles of the Constitution would be refer- 
able to such divorce laws as were established by Provincial legisla- 
tion. But no such Provincial law or laws have come down to us. 
If there were any such, they are too deeply buried beneath the de- 
posits of time for our power of revelation. We think there were 
none, or else they would have been, long ere this, exposed to the 
light. Many Provincial laws have been preserved, and some re- 
vived by special acts, but no divorce laws. It is barely possible 
that a diligent search into the Colonial records, preserved in Eng- 
land, but not accessible to this Court, might convict us of error; 
but, with the lights before us, it is our judgment that the legal prin- 
ciples mentioned in the Constitution of 1798, in the amended Con- 
stitution of 1835, and in the act of 1802, prescribing the form of 
the verdict in divorce cases, are the principles or rules of the com- 
mon law, as received and understood in England on the 14th day 
of May, 1776. 

An argument against this conclusion is sought to be derived 
from the 3d section of the Act of 1806. That section speaks of 
the improper or criminal conduct of the party against whom a di- 
vorce a vinculo, may be granted, and provides that “ where the 
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matriage is declared void for such causes existing before the mar- 
ridge, as are recognised by the Eclesiastical Courts, the parties 
may marry again, &c.” The inference is drawn, from the words 
and provisions of this section, that the Legislature believed that 
total divorces might be granted in Georgia for causes supervenient, 
and therefore for causes not recognised at common law; and that 
this act is a construction of the meaning of the words legal prin- 
ciples, denying its reference to the common law. We admit that 
it is a fair inference, from the terms and provisions of this act, that 
the Legislature believed that divorces might be granted in Georgia 
for causes supervenient, and therefore for causes not recognised at 
common law. But this clause enacts nothing as to what are or 
are not causes for a divorce, and this Court does not hold itself 
bound by a legislative interpretation of the Constitution, drawn 
collaterally and by implication from legislative acts; we must 
judge of that instrument for ourselves; and if this section were 
viewed, for the purposes of the argument, as an enactment defming 
causes of divorce, this Court would still be compelled to pronounce 
upon its constitutionality ; and if, as we have decided, the Consti- 
tution has ordained and stereotyped the common law, and the 
section was found: in conflict with it, we would pronounce it un- 
constitutional. And why should not the framers of the Constitution 
be considered as referring to the common law? Whilst, as we 
‘shall more fully explain, we think the common law, as to divorces, 
ought to be changed, and we trust will be changed, in one particu- 
Jar at least, as soon as the Constitution can be amended, yet we 
an see strong reasons why our Fathers should be willing to en- 
graft it upon the fundamental law of the State. The common 
law declares for what causes the marriage contract may be totally 
annulled, and these causes are derived from the idea of the Romish 
Church, that marriage is a sacrament; yet the canon law was 
received and engrafted upon the common law recognised by Par- 
liament, and acquiesced in and approved by the Protestant Church. 
It was commended to the framers of our Constitution in this, that 
it was the law of the Father-land—the most enlightened State of 
Christendom—because it was sanctified by ancestral associations, 
and was proved to be adapted to the genius and habits of the freest 
people, next to our own people, on earth. If the hearths and the 
altars, and the constitution of England, were found, by her fathers 
and her divines, and her statesmen, to be, for many centuries, safe 
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under the common law of divorce, well might our own sages be- 
lieve it to be adapted to the people and the institutions of Georgia. 

Let us briefly inquire now, what are the providions of the com- 
mon law in relation to divorce. “ Divorces are either such as 
dissolve a vinculo matrimonii, and set the parties at liberty, so that 
they may marry when they please afterwards, or such as separate 
a mensa et thoro, from bed and board only; in which last case the 
marriage continues in force, so that if either of them marry, such 
other marriage is void.” Bacon’s Abr. vol. 5, title E, Marriage 
and Divorce; 1 Black. Com. 353; Com. Dig. Baron & Feme, 
c.1. The only grounds recognised by the canon and common 
law for a total divorce, are, pre-contract, consanguinity or relation 
by blood, affinity or relation by marriage, and corporeal infirmity. 
These do not make the contract void ipso facto, but voidable by 
sentence of the Eclesiastical Courts; and are either grounded upon 
the express words of the divine law, or are consequences plainly 
deduceable from them. 1 Black. Com. 146; Bacon’s Abr. title E, 
Marriage and Divorce; Coke Lit. 235; Moor, 225; 2 Leon 169; 
Dyer, 178; Pl. 40. These causes, in order to set aside the mar- 
riage contract, must exist at the time of making it. The corporeal 
infirmity, for which a total divorce may be granted, is called in the 
books impotence, or frigidity. As the pro-creation of children is 
one of the prime objects of the marriage contract, a natural im- 
potence to fulfil its end, existing at the time of entering into, will 
avoid it. Bacon Abr. title Marriage and Divorce, A and E. And 
these are, according to the view that we have taken of the Consti- 
tution and laws of Georgia, the causes, and the only causes—the 
legal principles—for and by which a divorce, a vinculo matrimonii, 
can be granted in this State. 

In England, the marriage contract can be annulled for causes 
arising after it is made, by no power save that of Parliament; in 
Georgia, by no power whatever, the Constitution having divested 
the Legislature of all power over it. 

Partial divorces, that is a mensa et thoro, are allowed by the [2.] 
common law when the marriage is just and lawful ad imitio, and 
therefore the law is tender of dissolving of it; but, still it becomes 
expedient to separate the parties for supervenient causes, which 
make it improper or impossible for them to live together. Partial 
divorces are not favoured by the law, for facility in their procure- 
ment tends to licentionsness, and to the serious injury of children. 
The benefits to children, which result from the steady example of 
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conjugal fidelity, of domestic happiness, and of early moral, and 
intellectual culture, are lost by the separation of parents. Separa- 
tion is always a reproach to one, very often a reproach to both 
parties, which is visited with cruel severity upon their unoffending 
offspring. Blackstone says that intolerable ill temper is cause for 
a partial divorce; according, however, to better authority, it is 
not. 1 Black. 354. There are only two causes known to the 
common law for divorces a mensa, to wit, adultery; and cruel treat- 
ment. They are allowed propter sevitiam aut adulterium. And 
where there is a separation for such a cause, and the parties come 
together again, the same cause cannot be revived. Evans vs. 
Evans, 1 Haggard R. 36; 11 Ves. Jr. 532; 2 Kent, 125; Bacon’s 
Abr. Title Marriage and Divorce, E. In determining what is saevitia 
by the Eclesiastical Law, it has been adjudged to be necessary 
that there should be a reasonable apprehension of bodily hurt; 
the causes must be grave and weighty, and show a state of per- 
sonal danger, incompatible with the duties of married life; mere 
austerity of temper, petulance of manners, rudeness of language, 
a want of civil attention, even occasional sallies of passion, if they 
do not threaten bodily harm, do not amount to the cruelty against 
which the law can relieve. Against all these the wife is commend- 
ed to the potent, but not always availing law of kindness; or, as 
Chancellor Kent has it, “the wife must disarm such a disposition 
in the husband by the weapons of kindness.” Weapons which 
subdue the generous, the just and the brave, but which are im- 
potent when turned against the cowardly, the selfish, and the 
brutal. See the learned opinion of Sir William Scott, in Evans vs. 
Evans, 1 Haggard’s R. 36; 2 Kent, 125, 

In England, cruelty and adultery are good causes for a partial 
divorce, at the instance of either party. 1 Haggard’s Cons. R. 
409. And the terms of the separation are within the discretion of 
the Court, who will also make suitable provision for the wife 
and children. Such is the common law upon this branch of our 
subject. In the States of our Union the causes recognised for 
granting divorces a mensa are various. The English law is the 
rule in Georgia; and it is certainly to be commended for its cau- 
tious and conservative tendencies. It seems to be, and with good 
reason, loth to throw the parties back upon society, in the “ unde- 
fined and dangerous character of a wife without a husband, and a 
husband without a wife.” 

At the hearing of the case now before this Court, the plaintiff in 
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error argued the question only in reference to a total divorce, ih 
fact disclaiming any desire for a partial divorce; the judgment of 
the Court was, therefore, made up upon the main question only. 
When, however, it was pronounced, the plaintiff’s counsel asked 
the opinion of the Court upon his right to a partial divorce upon 
the ground taken in the libel, to wit, abandonment by the wife. 
Being compelled thus to give some direction to the case, without 
argument and without opportunity for investigation, Judges War- 
ner and Nisbet, (Judge Lumpkin not being at that time present, 
although present at the hearing, and uniting in the judgment of 
the Court as pronounced,) thought it safe to send the case back, 
with instructions, that the separation, and the circumstances attend- 
ing it, be submitted to the jury for their consideration, with a view 
mainly to a more mature consideration of the point of law. That 
act is not, therefore, to be taken as a rule to be observed in future, 
for we are fully satisfied that desertion, or abandonment by the 
wife, is not a good cause at common law, and in Georgia, for a 
partial divorce. 

In reviewing the history of divorces, it is obvious that there has 
been, from Moses to Christ among the Jews, and from the savage 
to the civilized state in all nations, a progressively increasing rever- 
ence for the married state, and a gradually narrowing rule for the 
dissolution of the marriage contract. Moses’ Jill of divorcement 
was easily had; reasons why it was so may be found in the then 
comparatively infant state of the world, in the peculiar economy of 
the peculiar people over which he was called to rule, in the 
stringent severity of the Mosaic Law in relation to all the decencies 
and proprieties of family life, (which no doubt restrained the abuse 
of the right of divorcement,) and in the hardness of the hearts of the 
people. I have not time, if it were proper, to trace these reasons 
in detail. In all Eastern countries, because of the toleration. 
of polygamy, and the consequent low estimate of the marriage 
contract, divorces are frequent, being allowed for slight causes ; and, 
as a consequence, a deplorable laxity, if not licentiousness of morals, 
prevails. In the Pagan States of Greece and Rome, the rule was 
as lenient and loose as among the ancient Jews; yet it is pleasant 
to see how the abuse of it, particularly at Rome during the Re- 
public, was restrained by experience of the value of the domestic 
relations. No character, which antiquity affords, is more simply 
grand and. beautiful than that of the Roman nation. There isa 
moral sublimity in the mother of the Gracchi, in Portia, in Volumi- 
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nia, Lucretia, and all of that class. The estimation in which the 
Roman matron was held, is proof of the popular reverence of the 
connubial state. Indeed we know, as a mere matter of historical 
truth, that in the earlier and best days of that renowned Common- 
wealth, notwithstanding the facility of getting divorces, (the hus- 
band having in fact the freedom of divorce,) there were very few. 
The Republic had subsisted five hundred years before a single case 
had occurred. And in the days of Augustus, when social degener- 
acy had seized the State, Horace gives the following beautiful ex- 
position of the popular feeling in relation to the value of the mar- 
riage union : 

“Felices ter et amplius 

Quos irrupta tenet copula; nec malis 


Divulsus querimoniis, 
Suprema citius solvet amor die.”—Libd. 1, Car. 13. 


Thrice blessed are they whom an indissoluble union joins, and 
whose love, sundered by no discordant jars, shall not cease until 
the end of life. Still it is not to be questioned, that during the 
most refined periods of Roman history, such maxims as “ matri- 
monia debent esse libera,” (according to the Civil Code,) visited upon 
society the most baneful curses. 

In the Catholic countries of Europe divorces are not allowed for 
any supervenient cause, except in France. The revolution in 
France repudiated, with the Bible, the sanctity of the marriage 
contract altogether; and the natural consequence was six thousand 
divorces, in Paris alone, in a little more than two years. The Na- 
poleon Code allows divorces for adultery and grievous injuries and 
other causes, and also without cause, upon consent of parties. By 
the laws of Holland, adultery and malicious desertion are the only 
allowable causes of total divorce. The result is, that no where in 
Europe do the domestic virtues more abound. In New York 
adultery, under cautious restrictions, is the only cause for total di- 
vorce; whilst in most of the other States wilful desertion, intoler- 
able ill usage, unheard of absence, habitual drunkenness, or some 
of them, in addition to adultery, will authorize a divorce a vinculo, 
In relation to these numerous causes of divorce Chancellor Kent 
makes these remarks: “It is very questionable whether the facility 
with which divorces can be procured in some of the States be not 
productive of more evil than good. It is doubtful whether even 
divorces for adultery do not lead to much fraud and corruption.” 
Such is the opinion of one of the calmest, purest, greatest men of 
this age; instructed by many years of judicial experience. 
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But the reasons against polygamy, and against divorce, are 
traced to the creation of man. This creation was dual and sexual; 
two, and only two, one male and one female, wedded in the 
bowers of Paradise, God himself declaring the union; and what 
God has joined together let not man put asunder. Such are the 
teachings of him who spake as never man spake. When Christ 
came, the Jewish divorce law, and also the speculations of heathen 
philosophers, were repealed upon Divine authority— He taught, 
that for only one cause should the marriage contract be annulled, 
and that is adultery. Matthew 19th, 3 to 12. 

So various are the views of learned men, in all parts of the world, 
and so diverse are the legal provisions of the states of the world, 
and so various have been the opinions and enactments of the men 
and states of antiquity upon this subject, that it is not easy to form 
an opinion, upon authority, as to what causes ought to justify a total 
divorce. It is manifest that the law upon this subject ought to be 
framed with reference to the society upon which it is to operate ; 
particularly to the mental culture and moral elevation of that 
society. For example, the common law, which excludes all super- 
venient causes, would not suit the domestic condition and moral 
habitudes of the people of France. Nor would the Code Napo- 
leon, which admits almost any cause, work well amidst the quiet 
homes and sterling moral qualities of England. We may safely 
say, that in proportion asa people appreciate and yield to the 
general doctrines and requirements of the religion of the Saviour, 
may they safely adopt his rule upon this subject. And we have 
no doubt but that, when the religion of the New Testament be- 
comes in the main operative upon the hearts and influential over 
the conduct of all men, all diversities of legal principles, in regard 
to divorces, will be harmonized. 

Under the benign institutions which Providence has vouchsafed 
to us, living as we do under the influence of the Bible, and with 
education very much diffused among the people, it does not still 
seem to me that we have attained to that degree of moral and 
social purity which will render expedient the negation of all causes 
for divorce. On the contrary, the largest interest of the commu. 
nity would seem to make it necessary that for adultery the marriage 
contract ought to be dissolved. The reason given by Blackstone 
why adultery is nota sufficient cause for a divorce a@ vinculo, is that 
it is a matter within the power of either party, and if allowed, di- 
vorces would always be within the power of either party. This is 
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not sufficient reason to exclude it altogether, but the strongest 
reason why the law should so guard the granting of divorces for 
this cause as to preventits abuse. Proof of adultery should not be 
sufficient in all cases to authorize a divorce. If the act of adultery 
is by procurement, or with the connivance of the other party, or if 
there has been condonatio injuria, a forgiveness of the injury, proved 
by express testimony, or by the voluntary cohabitation of the par- 
ties with the knowledge of the fact, or if the libellant has been 
guilty of the same offence, adultery ought not to be sufficient to 
dissolve the contract. The offending party ought not to be allowed 
to marry again; and, to prevent collusion by fraudulent assent, the 
confessions of the accused party should never be received as suffi- 
cient of themselves to establish the fact. In all cases where the 
wife is complainant, the Court ought to make suitable provision 
out of the estate of the husband for the wife and children; and if 
the husband is the complainant, he ought not to be disturbed in any 
property rights which he would enjoy if the union had continued ; 
these provisions would operate as a salutary check upon the adul- 
terous inclinations of both parties. It is a prevalent opinion that 
the adultery of the husband is less injurious to the order and peace 
of families than that of the wife, and ought not, therefore, to be 
held an offence of as great enormity, and visited with as serious 
consequences. Of this opinion is Montesquieu, Pothier, and Doctor 
Taylor. Public opinion in this State does not seem to hold the 
husband’s delinquency in this regard so great as the wife’s. This 
judgment of the public mind, whilst it may be considered as illus- 
trative of the high estimate placed upon female virtue, is at the 
same time without foundation in principle. It is to be feared that it is 
owing in a great degree to the prevalence of the vice amongst men. 
It derives immunity from its too general prevalence. The moral 
character of the act is the same in either case. Its consequences 
to the wife, when perpetrated by her husband, are as cruelly de- 
structive to her peace as her infidelity can be to his. Yet she is 
required to endure meekly what he is justified in making good - 
cause for loathing, contempt, and repudiation. In this award of 
the world there is neither nature nor equity. And it is gratifying 
to see that things are hastening to that degree of moral illumina- 
tion, at which point men and women, so far as concerns social 
rights, will occupy positions of essential equality. Nor is the effect 
upon the family more disastrous in the one case than the other. 
Maternal infidelity will reproach her offspring redeemlessly. Aban- 
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doned paternal character, although not so immediate and direct in 
its destruction, may and does demoralize and injure entire gener- 
ations of offspring. If society made the same requirements of men 
that it makes of women, it would wear a lovelier aspect, its bloom 
would be more fragrant, and its fruit sweeter. The way to bring 
this about is in all cases to brand the offences of men with the 
same relentless reprobation which is stamped upon female guilt. 





No. 28.—Wittiam W. Harris vs. Toe State or Georeta. 


In Error. From Coweta Superior Court. Motion to dismiss 
the cause upon the following grounds, that is— 


1. There is no writ of error sued out or returned in said case. 
2. There is no notice filed in the clerk’s office below, of the sign- 
ing of the bill of exceptions. 


Haratson & Dovenerry, for the plaintiff in error. 
FERRELL, Solicitor General for the State. 
By the Court—Lumrxw, J. delivering the opinion. 


The last ground is fatal under the statute creating this Court, 
for the reason assigned in Smith vs. Brown and others, decided 
during-this term. We shall avail ourselves of the present oppor- 
tunity of justifying to the profession, and the public, the xxx Rule 
adopted by this Court, 1 Kelly’s R. x1v, requiring cases to be 
brought up by writ of error from the Court below. 

By reference to the amendment of the Constitution creating this 
Court, Prince Dig. 909, it will be seen that it not only establishes 
this tribunal for the correction of errors, but specifically designates 
the writ of error as the process by which we are to entertain juris- 
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diction of the Circuit Court decisions. The Legislature of 1845, 
overlooking this important fact, provided no other means, in the act 
which they passed of bringing up cases, but by dill of exceptions. 

Pressed by a sense of our obligation to obey the supreme law, 
we met the exigency, by engrafting @ writ of error upon the bill of 
exceptions. 'The Constitution had guarantied to the citizens of the 
State the right to have the errors in law and equity of the Superior 
Courts corrected, and had indicated the proceeding; the Legis- 
lature, through inadvertence, had failed to furnish an adequate 
remedy. Assuming, therefore, the powers exercised by courts in 
all ages and in all countries, we supplied the omission; thus saving 
the statute, and our own consciences, as well as the constitutional 
privileges of the people. 

For the purpose of setting this matter plainly before the bar, I 
will take the liberty of making two extracts from Mr. Stephens’ 
admirable little treatise on the Principles of Pleading. “If, at 
the trial,” he says, “a point of law arises, either as to the legal effect 
or the admissibility of the evidence, the usual course is for the 
judge to decide these matters. But if it happens that one of the 
parties is dissatisfied with the decision, and may wish to have it 
revised by a superior jurisdiction, if he is content to refer it to the 
Superior Court in which the issue was joined, and out of which it 
is sent, (and called, by way of distinction from the Court at Msi 
Prius, the court in bank,) his course is to move in the Court for a 
new trial. But as the Nis: Prius Judge himself frequently belongs 
to that court, a party is often desirous, under such circumstances, 
to obtain the revision of some court Of error ; 7. e. some court of 
appellate jurisdiction, having authority to correct the decision. For 
this purpose it becomes necessary to put the question of law on 
record, for the information of such court of error; and this is done 
pending the trial, by a form marked out by an old statute, West- 
minister 2; 13 Edw. 1I,c. 31. The party excepting to the opinion 
of the judge tenders him a bill of exceptions, that is, a statement in 
writing of the objection made by the party to his decision ; to which 
statement, if truly made, the judge is bound to set his seal, in con- 
firmation of its accuracy. The cause then proceeds to verdict as 
usual, and the opposite party, to whom the verdict is given, is en- 
titled, as in common course, to judgment upon such verdict in the 
court in bank, for that court takes no notice of the bill of excep- 
tions. But the whole record being afterwards removed to, the ap- 
pellate court, by writ of error, the bill of exceptions is then taken 
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into consideration in the latter court and there decided.” Step. on 
Plead. 89. 

The whole course of proceeding on bill of exceptions generally, 
is minutely stated and discussed in the authorities referred to in 
the marginal note. See Mooney vs. Leach, 3 Burr. 1692; Wright 
vs. Sharp, Salk. 288; Fabrigas vs. Mostyn, 2 Black. R.929; Davis 
vs. Pierce, 2 T. R. 125; Gardner vs. Baillie, 1 Bos. & Pul. 32; Bell 
vs. Potts, 5 East, 49; Dillon vs. Doe, ex dem. Parker, 1 Bing. 17. 

It is scarcely necessary to remark, that this procedure has been 
somewhat modified by our own statute. 

“ After final judgment is signed, the unsuccessful party may bring 
a writ of error; and this, if obtained and allowed, and if notice of 
the allowance be served before execution, suspends, generally 
speaking, the latter proceeding till the former is determined. A 
writ of error is sued out of chancery, directed to the judges of the 
court in which judgment was given, and commanding them, in some 
cases, themselves to examine the record; in others, to send it to 
another court of appellate jurisdiction to be examined, in order 
that some alleged error in the proceedings may be corrected. The 
first form of writ, called a writ of error coram nobis, (or vobis,) is 
where the alleged error consists of matter of fact. The second, 
called a writ of error generally, where it consists of matter of law.” 
Step. on Plead, 117. 

The author next proceeds to explain in what the error may con- 
consist that will be corrected by the appellate tribunal. But these 
quotations will, I trust, abundantly suffice to prevent all further 
confusion or misapprehension upon this subject, and to show the 
utter incompatibility of making a dil of exceptions a substitute for 
a writ of error, the respective offices of which are so entirely distinct 
and incongruous. 

This case must be dismissed, there being no writ of error, or 
citation, filed. And we regret this necessity the less, as it is 
apparent, from looking into the record, that the result to the un- 
fortunate convict is the same as though there had been a decis- 
ion upon the merits in his favour. The complaint is, that the 
time appointed for his execution was less than twenty days from the 
time of the sentence. If the allegation be true, the prisoner could 
be re-sentenced at the next term of the Superior Court; and as it is, 
we apprehend there will be no further proceedings until that time. 











214 SUPREME COURT OF GEORGIA. 
Ghent vs. Adams. 








No. 29—Joun B. Guenr and others, plaintiffs in error vs. Patrick 
Apams, defendant in error. 


[1.] Public agents, contracting in behalf of the public, are not, individually, liable for 
the payment of such contracts; as where a note was given by four individuals, who 
were acting as Justices of the Inferior Court, for the County of Heard, for the erection 
of a court-house, for the benefit of the County, under the authority of a public 
statute. ; 

{2.] Where such justices sign the note, with the addition of the initials J.1I.C. to 


their names, parol evidence is admissible, for the purpose of showing, (when there is 
any doubt,) whether the contract was in fact made in their individual or their official 


character, as agents of the public. 


In Equity. From Heard Superior Court. Tried before Judge 
Hill. October Term, 1846. 


For the facts of the case, and errors alleged, see the opinion of 
the Supreme Court. 


Doveuerry, for the plaintiffs in error. 
Haratson, for the defendant in error. 
By the Court— W arner, J. delivering the opinion. 


The record in this case discloses the following facts. The plain- 
tiffs in error executed two promissory notes, payable to the de- 
fendant in error, copies of which are as follows: 

“One day after date we promise to pay Patrick Adams, or bear- 
er, the sum of nine hundred and thirty-three dollars and seventy- 
five cents, value received, this Ist day of January, 1843. 

Signed, J.B. Guent, JLC. 
B. D. Jounson, J. I. C. 
Tuomas Hursy, J. I. C. 
M. D. Rosinson, J. I. C.” 

“By the first of January, eighteen hundred and forty-four, we 
promise to pay Patrick Adams, or bearer, nine hundred and thirty- 


three 75-100 dollars, value received, May 8th, 1843. 
Signed, J.B. Guent, JC. 


B. D. Jounson, J.T. C. 
Tuomas Huy, J. 0. C. 
M. D. Rosinson, J. I. C.” 
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It also appears that Adams, who was the plaintiff below, insti- 
tuted suit on these notes, in the Superior Court of Heard County, 
against the defendants in their individual capacity, and not as Jus- 
tices of the Inferior Court of said County; to which action the 
defendants plead, they were not personally responsible, but made 
the contract with the plaintiff in their oficial capacity, as justices 
aforesaid, for building a court-house in said County; which plea, 
on the first trial, was overruled, and a verdict rendered against 
them, whereupon they entered an appeal. During the pendency 
of said suit on the appeal, the defendants, in the Court below, filed 
their bill on the chancery side of the Court, and alleged that, in 
the year 1841, they did, as Justices of the Inferior Court of the 
County of Heard, contract with the said Adams to build and 
erect a court-house in the town of Franklin, in said county. 
That, in making the contract for the erection of said court-house 
with the defendant in the bill, the complainants expressly charge, 
they did so as the agents of the County of Heard, and as such 
agents only. And that, in all and every subsequent negotiation in 
relation thereto, they acted as such, and it was so understood and 
intended by both the contracting parties; that the said notes were 
only to be an evidence of the amount due the defendant by the 
said County of Heard, for building said court-house; a mere liqui- 
dation of his claim for the amount due him by said county, and 
in no wise, or in any event, obligatory or binding on the complain- 
ants individually, as they are now charged; that said notes were 
made by complainants, and received by the defendant, with that 
understanding, not implied, but expressed at the time, and so both 
parties intended it should be reduced to writing, and was so un- 
derstood by them at the time said notes were executed ; and they 
supposed said notes, as executed, contained their said distinct and 
definite understanding, never thinking or intending that the com- 
plainants should be charged individually with the payment thereof. 

The bill prays that the defendant may be perpetually enjoined 
from prosecuting said suit against them individually, and that said 
contract may be reformed and executed, according to the original 
intention and understanding of the parties thereto. 

To this bill the defendant in the Court below filed a general de- 
murrer for want of equity, and that the complainants had an ample 
adequate remedy at common law; which demurrer was sustained 


by the Court below, and the bill ordered to be dismissed. To 
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which decision the counsel for the complainants excepted, and now 
assigns the same for error in this Court. 

This controversy is pending between the orginal contracting 
parties; the rights of third persons do not intervene who are 
strangers to the contract. 

[1.] There is a manifest distinction between contracts made with 
private agents, and agents acting in behalf of the public, as it regards 
their personal responsibility. The reason of the distinction is, that 
it is not to be presumed either that the public agent means to 
bind himself personally, in acting as a functionary of the public, or 
that the party dealing with him, in his public character, means to 
rely on his individual responsibility. If individuals, acting for the 
public, are to be held endividually liable upon their oficial contracts, 
but few would be willing to accept of any public trust or office. 
Story on Agency, 382, 383, secs. 302, 303; 2 Kent’s Com. 632; 
2 Livermore on Agency, 269. 

The State of Georgia is divided into counties for the more con- 
venient administration of her laws, and for other purposes. Courts 
are required to be held in each county at stated periods, for the 
welfare and accommodation of her citizens. Court-houses are 
required to be built in each county by the Justices of the Inferior 
Courts thereof, in which the public justice may be administered. 
Prince, 169. The court-houses in the respective counties, are 
not only built for the transaction of the public business of such 
portion of the people as reside within their respective limits, but 
such other citizens of the State who may have business there. It 
is a public building, erected for the ust of the public, in which the 
officers of the government are required to perform their appro- 
priate duties for the benefit of the public; and the public funds of 
the respective counties may be appropriated for building and re- 
pairing court-houses. Prince 170. Moreover the Justices of the 
Inferior Courts may levy and collect taxes for that purpose from 
the citizens of the respective counties. Prince 171. Court-houses 
in this State are to be built by the public, for the benefit of the 


public, and to be paid for by the pudlic in the manner pointed out 
by law. 

Justices of the Inferior Courts are public officers, known to the 
Constitution and laws of the State. Their offrial duties are like- 
wise pointed out by law: one of which is by the Act of 21st 
February, 1796, “to cause to be erected and kept in good repair 
(or where the same shall be already built,) maintain, and keep in good 
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repair at the charge of the county, one good and convénient court- 
house of stone, brick, or timber.” Prince, 169. 

The allegations in the complainant’s bill show, that the contract 
was made with the defendant by the complainants, for building a 
court-house in the County of Heard, and that they contracted 
with him as the agents of the County of Heard, and executed to 
him their notes in that capacity, and it was expressly so under- 
stood by both contracting parties at the time, that the County of 
Heard was to be bound for the payment thereof, and not the com- 
plainants individually. 

The complainants however insist that they are entitled to have the 
mistake corrected, and the contract reformed on the principles 
recognised by this Court in Rogers vs. Atkinson et al. 1 Kelly’s R. 
12; and Collier vs. Lanier, Ib. 239. 

We do not question the principles settled by the Court in Rog- 
ers vs. Atkinson, and Collier vs. Lanier, whenever @ proper case 
shall be made for their application: but in order to apply the prin- 
ciples settled by the Court in those cases, the complainant should 
state clearly and distinctly what the contract was between the par- 
ties, and what particular portion of it was omitted or inserted, 
either by fraud or mistake, that issue may be joined thereon and 
the proofs confined thereto at the trial. 

We place our decision in this case on the ground, that the [2.] 
complainants made the contract, for which the notes were given, as 
public agents for the County of Heard, for the erection of a public 
building, and that the defendant contracted with them in that ca- 
pacity, and not in their individual capacity: consequently, they are 
not bound in their individual capacity for the payment of the 
notes, either in law or equity, and they have as perfect, ample and 
adequate remedy in a court of Law to make their defence, as 
they have in a court of Equity, according to the case made by 
their bill. The laws of Georgia as we have seen, make them pub- 
lic agents for the county, to erect and keep in good repair a court- 
house, and admitting there was doubt arising from the face of the 
notes as to the character in which they were given, it would be as 
competent for the complainants to plead and prove that fact in a 
court of Law as in a court of Equity, at least no impediment, 
or barrier is suggested on the record. The inquiry in all con- 
tracts made by public agents is, 4o whom was the credit, in contempla- 
tion of the parties, intended to be given. 2 Kent's Com. 633. 

Where a check was drawn by a person who was cashier of a 
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Bank, and it appeared doubtful, on the face of the instrument, 
whether it was an official or private act, parol evidence was admit- 
ted to show that it was an oficial act. Mechanics’ Bank vs. Bank 
Columbia, 5 Wheaton’s R. 326; Lazarus vs. Shearer, 2 Ala. R. 
N. Series, 718; The Merchants’ Bank of Macon vs. The Central 
Bank of Georgia, 1 Kelly’s R. 429. In McBeth vs, Haldimand, 
1 T. R. 182, Buller, Judge, says: “In any case where a man acts 
as agent of the public, and treats in that capacity, there is no pre- 
tence to say that he is personally liable.” 

In Brown vs. Austin, 1 Mass. R. 214, Thatcher, Judge, remarks: 
“It appears, by the record, that the plaintiffin error was acting as 
the agent of the public. The law issettled, that any person acting 
in that capacity, who makes contracts for the public, contracts in 
which he has no interest 01 concern other than as one of the indi- 
viduals composing the body politic, does not render himself person- 
ally liable.” In Fox vs. Drake, 8 Cowen’s R.191, the note declared 
on was in the following words: 

“On settlement with Sylvanus Fox, for work and labour on the 
court-house in the village of Owego, we find there to be due him 
two hundred and eighteen dollars and sixty-five cents, which we 
promise to pay on the first day of June next. March 25th, 1823. 

Signed, Joun R. Drake, 
CuarLes PumpeE.ty, 
Commissioners for building the court-house at Owego Village.” 

It was contended in this case that the defendants were personally 
liable ; that the addition to their names was a mere description of 
person. The defendants were comniissioners for building a court- 
honse in Owego village, under a public statute of the State of New 
York. The court held, the defendants were not personally respon- 
sible, unless it was clearly their intention to assume personal re- 
sponsibility, which did not appear. Belknap vs. Rhinhart, 2 Wend. 
R. 375; Hodgson vs. Dexter, 1 Cranch R. 345. 

We have already said that Justices of the Inferior Court are 
public officers known to the constitution and laws of the State of 
Georgia. Their official signatures to deeds, and other instruments, 
are recognised every day by the initials “J.1.C.” In this State 
the letters “ J. I. C.” attached to the name of an individual have 
an oficial technical signification; and when attached to the names of 
those who are acting as Justices of the Inferior Court, under the 
authority of a public statute, as the public agents, whose duty it is 
to make contracts for the erection of court-houses and jails, in their 
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respective counties, for the use and benefit of the public, the pre- 
sumption is very strong, when their names so appear on the face 
of a contract, that they intended to bind the county, and not them- . 
selves individually. Admitting, however, that a contract so signed 

by them is prima facie evidence of their personal liability, and that 

the initials “ J. I. C.” are not to be considered as indicating their 

official character, yet, in our judgment, such prima facie evidence 

may be rebutted, and the true character of the transaction shown, 

as was done in the case of the Mechanics’ Bank vs. The Bank of 
Columbia. In that case the check declared on was as follows: 

“No. 18. $10,000. Mechanics’ Bank of Alexandria, June 25th, 
1817. Cashier of the Bank of Columbia, pay to the order of P. 
H. Minor, Esq. ten thousand dollars. 

Wm. Paton, Jr.” 

Mr. Justice Johnson, in delivering the opinion of the court, said: 
“The only ground on which it can be contended that the check 
was a private check is, that it had not below the name the letters 
Cas.or Ca. But the fallacy of the proposition will at once appear, 
from the consideration that the consequence would be that all 
Paton’s checks must have been adjudged private. For no definite 
meaning could be attached to the addition of those letters without 
the aid of parol testimony. 

By the aid of the parol testimony in that case, the court held, 
the check to have been drawn by Paton in his official capacity as 
Cashier of the Mechanics’ Bank of Alexandria. 

Believing, as we do, that the complainants are not individually 
liable for the payment of the notes, on the statement of facts pre- 
sented to us by the record, and that they had an ample and ade- 
quate remedy to protect themselves from such liability in the com- 
mon law court, without the assistance of a court of equity, we 
affirm the decision of the Court below, dismissing the bill on that 
ground. 
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No. 30.— Tomas W. Curpman, plaintiff in error vs. Wie Bar- 
RON, defendant in error. 


[1.] The Inferior Court may review and annul an order absolute against a Sheriff at a 
subsequent term, upon motion, when it is made to appear that he was not in con- 
tempt; and its action is subject to revision by the Superior Court, by writ of Certi- 
orari. 


Certiorari. From Monroe Superior Court. Tried before Judge 
Fiorp. September Term, 1846. 


For the facts see the decision of the Supreme Court. 





Cuarues J. McDonatp and James S. Pincrarp, for the plain- 
tiff in error. 


ZacHARIAH E, Harman and Aneus M. D. Kune, for the defend- 
ant in error. 


The counsel for the plaintiff made the following points : 

1st. That the order of the Court in the first instance being ille- 
gal, the same Court had authority to supersede it, and we cite 6 
Bac. Ab. 410, Supersedeas B. 

2d. The Inferior Court ruled the Sheriff on the ground of con- 
tempt, and the Court has a discretionary power over all cases of 
contempts, and therefore had authority to reverse its own illegal 
order. 1 Bailey’s R. 607, 608,647. ~ 

3d. That there was no vested right in Barron that could not 
be reached by the Court, and that his remedy is preserved on the 
bond taken by the Sheriff. Prince, 424. 

4th. That the Inferior Court having a discretionary power over 
cases of contempt, the Superior Court cannot control it, unless in 
the exercise of this discretion it violate some established principle 
of law. 

C. J. McDonatp argued as follows: 

In this case the original f.. fa. was issued on the foreclosure of a 
mortgage against Hugh Lockett. Hugh Lockett filed an affidavit 
of illegality, that no part of the money was due, or in other words 
that Wilie Barron, who had been his security and for whose in- 
demnity the mortgage was given, was discharged from all liability 
in consequence of indulgence having been given by the person to 
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whom he was bound as security to his principal. On filing this 
affidavit the Sheriff received the bond of the defendant, with good 
and sufficient security, in terms and agreeably to the requisitions 
of the Act of 1838, page 145. The levy was made and the prop- 
erty was delivered to the defendant, as the Sheriff was bound by 
the statute to deliver it to him. 

At a subsequent term of the Inferior Court, a rule nist was 
moved against Chipman the Sheriff, and he was ruled to pay the 
money, although the property had never been returned to him 
after the dismissal of the affidavit of illegality, which had been 
previously dismissed. 

Several terms of the Inferior Court elapsed when the Sheriff, 
Chipman, moved to set aside the rule absolute on the grounds 
stated in the proceedings, which are substantially, that he was not 
in contempt, the property never having been produced by the 
defendant. 

It is conceded on all hands, that the Sheriff was not in contempt, 
and that the rule absolute ought not to have been awarded against 
him. He had levied the fi. fa. and the defendant filed his affidavit 
of illegality. The Act of the Legislature required him to take a 
bond. He could not retain the possession of the property. The 
duty of the Sheriff was the same, if it should be considered that 
the bond was taken under the Act of 1799, Prince 424, pre- 
scribing the mode of proceeding under mortgage fi. fas. instead of 
this Act of 1838. The failure of the defendant to produce the 
property did not place the Sheriff in default, and not having been 
in default, he ought not to have been ruled for money. The 
remedy of the plaintiff is on the bond taken by the Sheriff and not 
against the Sheriff. The Sheriff is clearly irresponsible unless he 
shall have taken an insufficient bond, and then only to an action. 
It is not pretended that the bond taken by the Sheriff is not good 
and sufficient in terms of the Act of 1838. The Inferior Court 
satisfied of the error it had committed in ruling the Sheriff to pay 
the money, has rescinded the rule, but has protected the plaintiff 
by requiring the Sheriff to assign the bond to him. For the 
flagrant injusttce done the Sheriff by the erroneous judgment of 
the Court there is no remedy, if it should be held that the same 
Court cannot supersede its illegal order; while the plaintiff has 
an ample remedy on the bond taken by the Sheriff in obedience 
to the laws. 

But it is maintained by the Court below on the hearing of the 
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certiorari from the Inferior Court, that that Court had no control 
over its proceedings after the expiration of the term. The appli- 
cation was not to alter the minutes of the former term of the Court, 
but to rescind a rule which had at a prior term, been improperly 
granted. The minutes of each term stand perfect, the one rescind- 
ing an order which appeared on the other. 

With all due respect to the Court below, I maintain that it was 
competent for the Inferior Court to supersede its own illegal order. 
Any court of record, at Westminster, may in term time, award a 
writ of supersedeas to any writ or process which has issued from 
the same court. 6 Bac. Ab. 410; Supersedeas B. If a capias or 
an exigent have been awarded against a person, he may in term 
time, have a writ of supersedeas out of the same court which 
awarded it. Idid. The order for rescinding the rule absolute, 
which to all intents and purposes is a supersedeas, was in term 
time, and a notice to the adverse party. 

The Sheriff was ruled, because of his contempt of the process 
of the court in not having the money according to its exigency. 
The court has a discretionary power over all cases of contempts, 
and this discretionary power is indefinite and unlimited as to 
time; and is necessarily so, and it is immaterial whether it is for 
the redress of a private injury or not. When a Sheriff neglects 
his duty in failing to collect money, or pay over money when col- 
lected under execution, the attachment which is awarded against 
him, is partly a criminal and partly a civil process. It proceeds 
against the Sheriff on the ground that he has not done his duty to 
the party, and to compel him to put the party in as good a situation 
as he would have been in, had he discharged his duty. 1 Bailey’s 
R. 607. If the Sheriff were to refuse or neglect to arrest a de- 
fendant under a ca. sa. it would perhaps be a difficult matter for him 
to prove that by the arrest of the party at the time he would not 
have collected the money, but not so with regard to a process 
against the property. But if the Sheriff has discharged his duty 
and the court improperly rules him to pay the money, the party at 
whose instance he has been ruled, will suffer no injury from the 
Sheriff, (who was guilty of no misconduct) if the rule be rescinded, 
while the Sheriff will suffer a great injustice if it be not rescinded. 
Is there no locus penitentia for the Court, if it has injured its officer 
by an illegal order? Unquestionably. For, even when the Sheriff 
has actually injured a party and has been ruled, and afterwards 
shows that he is unable through poverty or misfortune to put the 
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party procuring the attachment in as good a situation as he would 
have been had he done his duty, and he has returned the execu- 
tion, he might be discharged under the discretionary power of the 
court over all cases of contempts. 1 Bailey’s R. 608. If the Court, 
then, has ruled the Sheriff for a contempt, when he was not in con- 
tempt, but had discharged his duty according to law, has not the 
same Court, under the discretionary power which it has over all 
cases of contempts, authority to discharge the rule? There can 
be no doubt on this point. 

In the case under consideration, the party Barron, sustained 
neither delay nor loss by the misconduct of the Sheriff, for he had 
been guilty of no misconduct. The Sheriff received the bond of 
the defendant, as the law and his duty obliged himtodo. But had 
he been in contempt and the party had sustained neither loss nor 
delay thereby, then the Sheriff by doing what he ought to have 
done in the first instance, might be discharged. Murdoch McLean 
vs. C. C. B. DuBose, 1 Baily’s R. 647. The Inferior Court had as 
much authority over this case as the Superior Court could have over 
one of its cases of contempt, and it would be an extremely hard 
doctrine to hold, that if a court in the exercise of a discretionary 
power, had inflicted an injury on its officer, it could not relieve him 
by the exercise of the same discretion. Mr. Barron is not without 
his remedy. He has it on the bond which the Sheriff took. 

There is no greater vested right in Barron than there is any 
party in whose favour an erroneous verdict has been rendered, or 
an erroneous decree pronounced. They are all subject to be set 
aside. 


By the Court—Nisnet, J. delivering the opinion, 


The following are the facts disclosed in this record. The de- 
fendant in error, Wilie Barron, was surety upon a promissory note 
for one Hugh Lockett, and took from his principal a mortgage 
upon certain negroes, to secure himself from ultimate loss. Having 
the debt to pay he foreclosed his mortgage, before the Inferior 
Court of Monroe County. The mortgage fi. fa. was placed in the 
hands of the plaintiff in error, Thomas W. Chipman, who was then 
Sheriff of said County, and by him levied upon the negroes named 
in the mortgage, he taking from the defendant a forthcoming bond. 
At the day of sale the negroes were not delivered to the Sheriff, 
and the defendant interposed an affidavit of illegality, and gave to 
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the Sheriff the bond in such cases required by law, conditional to 
produce to him the negroes levied upon, in the event that the ille- 
gality should not be sustained. At the June Term, 1841, of the 
Inferior Court, the illegality was heard and dismissed, and the exe- 
cution ordered to proceed. At the December term of the same 
year the Sheriff, Chipman, having failed to make the money, the 
plaintiff in the f. fa. moved a rule misi, calling upon him to show 
cause, instanter, why he should not pay over the amount of the 
execution, upon the ground, as the rule recites, that he had levied 
the fi. fa. upon property sufficient to satisfy it, and that sufficient 
time had elapsed for raising the money. The Sheriff answered to 
the rule nisi, setting forth the illegality and bond, and that the 
property had not been delivered to him according to the condition 
of the bond ; and claiming, on that account, that he was not in con- 
tempt, and that the rule be discharged. The Court, however, upon 
the hearing of the answer, granted a rule absolute, requiring the 
Sheriff to pay the money due on the fi. fa. on or before the first 
day of the next succeeding term. At the next succeeding term, to 
wit, in June, 1842, the money not being yet paid, and the plaintiff 
in execution being about to sue out an attachment against the 
Sheriff, “the matter (says the return of the justices) was adjusted 
P between the parties in some way not officially known to them.” 
The petition of the defendant in error to the Superior Court for 
the certiorari, states this adjustment to have been, the execution of 
Chipman’s note to him, with security for the amount of the execu- 
tion. The petition further states, that suit is now pending upon 
that note. Thus the matter stood until December, 1845, when 
Chipman, having previously given Barron notice, appeared before 
the Inferior Court and moved the Court to annul or rescind their 
order absolute, upon the ground that it was granted contrary to 
law; and that, in consequence of the illegality and bond, and the 
failure of the defendant to produce the property, he was not in con- 
tempt; which motion was sustained by the Court, and the rule 
absolute rescinded. Upon that decision the case was taken before 
Judge Floyd, by writ of certiorari. Upon the hearing of the 
certiorari, counsel in behalf of Chipman moved to dismiss the writ, 
upon the ground that the Superior Court has no right or power to 
revise the action of an Inferior Court in relation to contempts, the 
order annulled being an amercement against the Sheriff for a con- 
tempt of the Inferior Court, in disobeying its process. The pre- 

siding Judge overruled the motion to dismiss, and that decision is 
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one of the errors specified in the bill of exceptions, and now pre- 
sented for our consideration. The Court below further ruled, that 
the Inferior Court had not, under the circumstances of this case, the 
power to review and annul the action of the same court at a pre- 
ceding term; that is, that it had not the power, in 1845, to rescind the 
rule absolute against Chipman passed in 1842; and that decision is 
claimed in the bill of exceptions to be erroneous, and is also present- 
ed for the revision of this Court. Having thus arrived at and ex- 
hibited the points in controversy, we proceed to their consideration. 

The opinion of the able Judge who presided in this cause [1.] 
in the Court below, on the first point, is thus briefly recited in the 
bill of exceptions. “Over that class of contempts where parties 
move under the statute for the payment of money in an Inferior 
Court, the Superior Court has a revisory power.” The Court 
seems to intimate an opinion that there is a class of contempts over 
which the Superior Courts have no revisory power. The class of 
contempts doubtless which was in the mind of the Court, are such 
as affect not immediately the interest of parties, but such as dero- 
gate from the dignity, impede the business, and thereby lessen the 
usefulness of the court; for example, disobedience, inthe presence 
of the court, to its order, indecent or libellous language uttered in 
the presence of the court, or boisterous conduct. These contempts 
invoke the punishing power of the court alone, which is exercised 
by fine, or commitment, or otherwise. The power to punish for 
contempts of this character is incident, at common law, to all courts 
of record, and is indispensable to the respectability and proper 
efficiency of any court. What are and what are not contempts in 
England, it is difficult to determine, the doctrine there is not very 
accurately defined; and, although the subject has for centuries re- 
ceived the attention of the sages of the law, may be considered as 
still, to some extent, unsettled. The labour and responsibility of 
determining what are the true rules upon this subject, as derived 
from the English books, do not now, fortunately, devolve upon this 
Court, for this reason; no question is made in this record as to 
what acts are contempts, it being conceded, by the Court below, 
that the rescinded order absolute against the Sheriff was founded 
on an omission, to wit, a failure to execute a process of the Court; 
which omission is recognised by our own statute as a contempt. 
So jealous have been the people of this country of this arbitrary, 
yet as we believe indispensable power of the courts, so vigilant 
have they been over the personal liberty of the citizen, that the 
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doctrine of contempt has been defined by legislation in most of the 
States, our own included. In many instances it must be conceded 
that the Legislature has so limited the power of the courts.as to 
leave their efficiency, and that popular reverence for them, which 
in this country is conservative beyond any thing else, to the mercy 
of the lawless, the tumultuous and licentious. The Civil Code of 
Louisiana for example, admits punishment for contempts, only 
after indictment and verdict of guilty by a jury. There, it would 
seem to me, the power must be nugatory. There are contempts 
of court, beyond all question, which must be at once and decisively 
punished, or the court is liable to be not only impeded but arrested, 
and irrecoverably obstructed in its duties. The Judiciary Act of 
the United States of 1789, gave to the courts of the United States 
power to punish by fine or imprisonment, at the discretion of the 
courts, all contempts of authority in any cause or hearing before 
them. But the Act of Congress of 2d March, 1831, ch. 98, limited. 
and defined this power, by declaring “ that the power to issue at- 
tachments, and inflict summary punishments for contempt of courts, 
shall not extend to any cases except to the misbehaviour of any 
person in the presence of the court, or so near thereto as to ob- 
struct the administration of justice; and the misbehaviour of any of 
the officers of the said courts in their official transactions, and the 
disobedience or resistance by any officer of said courts, party, juror, 
witness, or any other person, to any lawful writ, process, order, 
rule, decree, or command of the said courts.’ Upon this act of 
Congress Chancellor Kent passes this guarded censure: “It is a 
very considerable, if not injudicious, abridgment of the immemori- 
ally exercised discretion of the courts in respect to contempts.” 
Our own act defining contempts is a literal copy of the law of Con- 
gress of March, 1831, to which I shall again advert. To return now 
from this brief, but I trust not wholly unprofitable digression. 
Whether the Court below intended or not to intimate an opinion as 
to the power of the Superior Courts in Georgia to review the 
action of Inferior Courts, in relation to contempts which involve 
no immediate pecuniary private interests, and which look alone to 
a maintenance of the authority of the court itself, is in no way im- 
portant; because, if such intimation was intended, no exception was 
taken upon it, and we are not, therefore, called on to express our 
opinion. One thing, however, we will say, and that is that such a 
revisory power, under like circumstances, has been seriously ques- 
tioned in both England and America. The question now made is 
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this, has the Superior Courts the power, by writ of certiorari, to re- 
view the decision of the Inferior Court, annulling its order absolute 
against the Sheriff, to pay over money that he had failed to raise 
upon a fi. fa.? The order was passed originally upon the assump- 
tion that the Sheriff was in contempt; it was annulled upon the as- 
sumption that he was not in contempt. Is the action of the Inferior 
Court upon this species of contempt final, or is it subject to review 
and control by the Superior Court? 

Both in regard to the first and second points made in this cause, 
it is desirable to determine the character of the proceeding against 
the Sheriff. By counsel for the defendant in error, it is called a 
civil proceeding, in the nature of a suit by the plaintiff in execution 
against the Sheriff, for the recovery of the money which he has 
neglected to raise; and the rule absolute is the judgment of the 
Court upon the issue made, which vests in the plaintiff in execu- 
tion certain rights, one of which is, to have process of attachment 
to enforce it; which process is equivalent to an execution upon 
ordinary judgments. This argument is based chiefly upon our 
statute, which makes the Sheriff liable to an action on the case, or 
an attachment for contempt of court, at the option of the party 
injured. The rule nisi and the rule absolute, which are preliminary 
to an attachment for contempt, argue the counsel, are statutory 
proceedings; and the plaintiff in execution acquires the same rights 
in the judgment of the Court upon his rule, as he acquires in the 
judgment of the Court upon an action on the case against the 
Sheriff for the same cause. On the other hand it is contended that 
the proceeding is criminal in its character; that the inception and 
conclusion of the procedure are founded upon an alleged con- 
tempt, and that the order absolute is the judgment of the Court, 
that the Sheriff is in contempt, and an amercement because of that 
contempt. If the defendant in error be right and the judgment of 
the Court as expressed in the rule absolute, be like any other judg- 
ment founded on a civil proceeding exclusively, then indeed there 
can be no question whatever of the power of the Superior Courts 
to review that judgment, or which is the same thing, the judgment 
which annuls it. The reasoning however, of the counsel on both 
sides goes too far; quite too far. The right to move by attachment, 
conferred by the statute, is, one which existed before the statute 
granted it; it is only declaratory, in this particular, of the common 
law ; and | cannot conceive, that because by statute the plain- 
tiff may proceed by attachment as for a contempt of the court, 
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that therefore the character of the proceeding is altered, and that 
therefore the law of contempts is altered, or the power of the 
Court over contempts changed. All the statute does is to declare 
that the plaintiff may if he pleases, invoke the power of the Court 
over its officer for a contempt, and command its process of. attach- 
ment, to constrain the Sheriff to compensate him for the injury he 
has sustained by his disobedience to the process of the Court. It 
leaves the law of contempt and the law which characterises the 
proceeding, just as it found it. The proceeding by rule nisz 
against the Sheriff is dissimilar in many respects to asuit. It does 
not issue like process to a writ properly filed, as matter of right. 
It must be moved in term, and is granted or refused at the dis- 
cretion of the Court. Because the Court has the discretion of 
proceeding or not against its officer for a contempt, and because 
the rule nist goes upon the assumption, and in truth recites those 
facts which the law declares shall constitute a contempt, therefore, 
the Court will exercise a sound discretion, and either grant or re- 
fuse the rule. The statute which declares that disobedience to a 
process of the Court shall be a contempt, does not oust that dis- 
cretion which at common law belongs to all courts of record, as 
to their action on the contempt. And when the plaintiff takes 
the remedy by attachment, he takes it subject to the law which 
regulates the power of the court over its officer for a contempt, 
and that law clothes the court with power to move against him 
or not at its discretion. The rule issues in the name of the court; 
it is a mandate to the officer to appear and answer, to what? not 
to a cause of action set forth in the rule, but to an allegation that 
he has disobeyed (in this case) the process of the Court, and there- 
fore (is the legal inference,) is in contempt. Whether it is return- 
able instanter or upon time, is also with the court. Now what is 
the object of the rule in the first instance? Take the case before 
us. The rule zs: declares that the Sheriff has levied upon prop- 
erty sufficient to satisfy the plaintiff’s execution, and that he has 
had sufficient time to raise the money and has not done it. 

Now what is the object of this rule? It is to ascertain whether 
the facts be true, whether the Sheriff is in contempt or not. To 
this end he is called upon to show cause. And when the cause is 
shown, if any, or if none, then, upon the default of the Sheriff, the 
court proceeds to give its judgment. And what is the court to 
adjudge ? why, manifestly whether the Sheriff be in contempt or 
not. The judgment, then, what is it? what was the judgment 
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upon the rule nis in the cause under review? Let its words be 
what they may, the legal effect of the order absolute is two-fold. 
1. It finds the issue against the Sheriff; that is, it finds him in 
contempt. And 2. It adjudges, in consequence of his being in con- 
tempt, that he, at a future day, pay the money to the plaintiff who 
has been injured by that contempt. We do not agree with the 
counsel for plaintiffin error that this order is an amercement—a 
punishment by way of fine, for the contempt; we think that it is 
a declaration, that according to law, in consequence of the con- 
tempt, the Sheriff is bound to pay the money due to the plaintiff. 
It is important to observe, that the order was not that the Sheriff 
pay over the money at once, but on or before the first day of the 
succeeding term of the Court. So that, by the terms of its order, 
its own execution is suspended. This fact proves this, to wit, the 
Court did not view it in the light of punishment, but did postpone 
the exercise of its punitive power until a future day. There was 
no exercise of the penal powers of the Court; ¢hat does not be- 
gin until the attachment issues for disobedience to the final order. 
That disobedience is a new contempt, in which the authority of the 
Court is more especially concerned. The action of the Court in 
this case terminated with the granting of the rule absolute. 

In the case of Bonafous vs. Schoole, reported in 4 T. R. 316, the 
court say: “But this defendant is in custody on an attachment for 
non-payment of costs; which, in whatever light it may have been 
considered when the cases cited from Co. Pract. were determined, 
has, of late years, been deemed to be only a civil execution; so much so, ° 
that a person charged in custody on such an attachment is entitled tope 
discharged under the Lords’ Act.” So in the King vs. Myers, re- 
ported in 1 7. R. 265. Buller, J. says, “it has been settled of late 
years, that an attachment for the performance of an award is only 
in the nature of a civil execution.” In the King vs. Davis, re- 
ported in 1 Bos. § Pull. 336, the defendant was imprisoned on an 
attachment for non-payment of money to the plaintiff in a cause, 
and was brought up to be discharged under the Lords’ Act; the 
court held that he was dischargeable, saying that an attachment for 
the non-payment of money was an execution. In South Carolina, and 
in New York, one imprisoned under an attachment to pay money 
has been held to be within the provisions of the insolvent laws of 
those States respectively. 1 Bailey So. Ca. R. 607; 3 Paige R. 40 
a 42. , 

In Rex vs. Stokes, Cowp. 136, the Court considered an attach- 
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ment to be an execution in a civil suit, so far as it was intended to 
enforce an obligation, or the performance of a duty, as between 
party and party, and as a matter wholly between them, uncon- 
nected with the offence itself, Cowp. 136; 3 Paige 41, 42: for 
example, in case of money due to a plaintiff, sought to be enforced 
by attachment. In this designation is embraced one class of at- 
tachments for contempts. Another class is founded on the exer- 
cise of the penal power of the Court, in which individuals are not 
directly interested ; as to enforce a fine upon an officer for dis- 
obedience to an order in open court and are criminal processes. 
1 Bailey So. Ca. R, 607. 

And a third class is illustrated by the case before us, founded on 
the neglect or omission of an officer of court, or other person, to 
obey its process. These, according to the opinion of the Court, in 
ex parte Thurmond, reported in 1 Bailey So. Ca. R. 605, 606, 607, 
have a two-fold character. The attachment, says the Court, “ is 
partly a criminal and partly a civil process. It is criminal in form 
and effect, so far as it is designed to punish the Sheriff for his 
neglect; but, so far as its effect is, to redress the injury of the 
party who procures it to be issued, by compelling the Sheriff to 
place him in as good a situation as he would have been in had the 
Sheriff done his duty, it is generally a civil process.” 1 Mill. 151; 
4 McCord, 237. 

If the attachments are civil proceedings, or criminal processes, 
or mixed, according to the foregoing classification, then a fortior:, 
the rule nisi and the rule absolute, in cases where these precede 
the attachment, are of the same character. In this case no attach- 
ment issued; and, guided by the principles and authorities herein- 
before exhibited, we are of opinion that the proceeding before the 
Inferior Court was, in the extent to which it did in fact go, a civil 
proceeding ; and that if attachment had issued upon the final order, 
then it would have partaken both of a civil and criminal character. 
We are not, however, to be understood as giving to this proceed- 
ing all the characteristics of a suit, or to the order absolute all the 
attributes of a judgment. Although, in our judgment, it is in the 
nature of a civil proceeding, yet it is one sut generis, distinguishable 
eminently from ordinary suits and judgments, in the fact and the 
consequences which result from that fact, that both the rule, and 
the judgment thereon, are founded upon a contempt of court. 

By the Constitution of this State, the Superior Courts are clothed 
with power “to correct errors in Inferior Judicatories by writ of 
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certiorari.” Prince 910, Const. art. 3, sec.1. The Judiciary Act of 
1799, in providing for the exercise of this power declares, that 
‘where either party in any cause, in any Inferior Court, shall take 
exceptions to any proceedings in any case affecting the real merits 
of such cause, the party making the same, shall offer such excep- 
tions in writing, which shall be signed by himself or his attorney ; 
and if the same shall be overruled by the Court, it shall and may 
be lawful for such party, on giving twenty days notice to the oppo- 
site party or his attorney, to apply to one of the Judges of the 
Superior Court, and if such Judge shall deem the said exceptions 
to be sufficient, he shall forthwith issue a writ of certiorari, &c.; 
and said Superior Court shall determine thereon and order the 
proceedings to be dismissed, or return the same to the said Inferior 
Court, with order to proceed in the said cause.” Prince 432. 
With the view of the character of this proceeding which we have 
presented, and under the broad grant of corrective powers con- 
ferred upon the Superior Court under the Constitution and the Act 
of 1799, we are satisfied that the Court below did right in refusing 
to dismiss the writ of certiorari. 

We however, are compelled to differ from the Court below on 
the second assignment of error. The power of the Inferior Court 
to vacate its solemn judgment, rendered in due course of law upon suit 
brought, upon the ground that it had misapplied or misapprehended 
the law, upon motion, may be well questioned, and is not asserted 
by this Court. The old common law writ of audita querela 
would not relieve in such a case, nor a writ of error coram nobis, 
nor a motion to arrest. The ground for annulling this order abso- 
lute, is not irregularity in the proceeding, or fraud; if it were the 
latter, equity might relieve. As before stated, the ground taken 
by the Inferior Court as appears from the return to the certiorari, 
is that the “rule absolute was granted improperly and illegally; 
because said Chipman was not in contempt of court, having taken 
a bond with good security for the forthcoming of the property, on 
the filing of the affidavit of illegality, as he was required by law 
to do.” We do not consider the annulled order in the’ light of 
such a judgment, and therefore the law as applicable to an act va- 
cating such a judgment, does not apply.as we conceive to this case. 

The Court below admits the power of the Inferior Court to 
have reviewed their order during the term, at which it was passed, 
but thinks that the power of review ceased with the term. This 
we suppose is simply asserting the power incident to all courts of 
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record, of correcting their records before they are made up and 
signed; and to this proposition there can be no objection. We 
however claim for the Court, the power to reriew and annul this 
order at a subsequent term. Nor do we perceive that any valid 
objection to it grows out of the state of the record, after the re- 
scinding order is passed. The record of a cause does not neces- 
sarily consist of the action of the Court at any one term, but may 
be constituted of a series of actions in the same cause, at different 
terms. The whole record is to be taken together; one part ex- 
plaining another. Thus a judgment may be obtained upon the 
final hearing on appeal and the record of the term closed, and still 
at a subsequent term, if there be sufficient cause, it may be ar- 
rested. We do not see that so far as the record is concerned, this 
cause differs materially from that. 

The Court is further represented, in the bill of exceptions, as 
ruling (and here we take occasion to regret that this Court cannot 
always have the opinion of the Court below more fully presented 
than it usually is, for we are conscious that our opinions wear the 
appearance sometimes of doing less than justice to the decision 
which it is our duty to review,) that the Inferior Court exceeded its 
power in revoking the rule absolute at a subsequent term, so far as 
the revocation affected the rights which the plaintiff acquired under 
it. So far as rights had vested in Wilie Barron, under that rule, 
we agree with the Court, that they could not be divested by its re- 
vocation. That he did settle with Chipman by taking his note, with 
security for the debt, is averred in his petition for the certiorari. 

But the return does not show that this averment is true or false. 
We must consider that as a fact not established. And if it was we 
would not then be called upon to give any opinion as to whether 
that settlement vested any rights in the plaintiff, and as to the effect 
which the revocation of the order would have upon the right of the 
plaintiff to recover upon Chipman’s note. We would leave those 
questions to be determined by the court before which they might be 
raised. Aside from these considerations, we cannot see that there 
was any right of property, or of franchise vesting in the plaintiff by 
virtue of this rule absolute, like that vested right which is held by 
jurists every where to be irrevocable, and with which neither the 
Judiciary nor the Legislature can interfere. Before proceeding 
further, we may state at once that, in our judgment, the Court had 
the power to annul this order, by virtue of that discretion and control 
which courts of record may exercise over contempts. That they have 
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such discretion, is conceded throughout all the learning upon this 
subject, from the time of Lord Bacon to thisday. The discretion 
to declare an officer in contempt or not, involves the power to annul 
the judgment or declaration that he is in contempt, otherwise how 
shall a party in contempt ever purge the contempt. We admit that 
the discretion is to be exercised according to law, to some extent ; 
but we do not admit that every act which the court may do, or omit'to 
do, is ascertained bya legal rule; something must be left to the 
exercise of the best judgment of the court, guided by justice, under 
the various phases which a case of contempt may assume. Wedo 
not mean to say that this discretion extends to the determination 
of what are or are not contempts; we mean to confine the use of 
the word to the action of the court in declaring a contempt, per- 
mitting it to be purged, and removing or relieving against the punish- 
ment of it. We may safely say that, in the law which limits or re- 
strains the discretion referred to, there is not to be found a prin- 
ciple which inhibits a court from annulling an order declaring a 
contempt against its officer, when it is made to appear to that court 
that the officer is not and had not been in contempt. That this 
officer was not in contempt when the rule absolute was passed is 
obvious, nay palpable. It was his duty to receive the illegality, 
and it was likewise his duty to receive the bond, and to deliver the 
property levied upon to the defendant. The bond is given for the 
benefit of the plaintiff—his security was in that—and had the 
Sheriff refused to deliver the property, upon a tender of the bond, 
he would have been liable to the defendant. Acts of 1838, Pamph. 
page 145. How, then, could he have been in contempt, when his 
return showed that the illegality had been filed, and bond given, and 
that the property had not been returned to him. The Inferior 
Court misjudged the law of the case, and declared the Sheriff in 
contempt; this being the case we think it was within their power, 
and certainly their duty, to place the Sheriff in the condition he 
was in before the order was passed; this they could do only by 
revoking the order, the effect of which was to remit the plain- 
tiff also to the rights and remedies which he had before the order 
was passed. Even in cases where the court has issued its penal 
process, and the officer is committed, where he is in execution at 
the instance of a plaintiff under an attachment, and where the com- 
mitment might be with plausibility claimed as the plaintif’’s satis- 
JSaction, even in such cases the officer has been considered within 
the provisions of the insolvent laws. A surrender of all his effects 
30 
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record, of correcting their records before they are made up and 
signed; and to this proposition there can be no objection. We 
however claim for the Court, the power to review and annul this 
order at a subsequent term. Nor do we perceive that any valid 
objection to it grows out of the state of the record, after the re- 
scinding order is passed. The record of a cause does not neces- 
sarily consist of the action of the Court at any one term, but may 
be constituted of a series of actions in the same cause, at different 
terms. The whole record is to be taken together; one part ex- 
plaining another. Thus a judgment may be obtained upon the 
final hearing on appeal and the record of the term closed, and still 
at a subsequent term, if there be sufficient cause, it may be ar- 
rested. We do not see that so far as the record is concerned, this 
cause differs materially from that. 

The Court is further represented, in the bill of exceptions, as 
ruling (and here we take occasion to regret that this Court cannot 
always have the opinion of the Court below more fully presented 
than it usually is, for we are conscious that our opinions wear the 
appearance sometimes of doing less than justice to the decision 
which it is our duty to review,) that the Inferior Court exceeded its 
power in revoking the rule absolute at a subsequent term, so far as 
the revocation affected the rights which the plaintiff acquired under 
it. So far as rights had vested in Wilie Barron, under that rule, 
we agree with the Court, that they could not be divested by its re- 
vocation. That he did settle with Chipman by taking his note, with 
security for the debt, is averred in his petition for the certiorari. 

But the return does not show that this averment is true or false. 
We must consider ¢hat as a fact not established. And if it was we 
would not then be called upon to give any opinion as to whether 
that settlement vested any rights in the plaintiff, and as to the effect 
which the revocation of the order would have upon the right of the 
plaintiff to recover upon Chipman’s note. We would leave those 
questions to be determined by the court before which they might be 
raised. Aside from these considerations, we cannot see that there 
was any right of property, or of franchise vesting in the plaintiff by 
virtue of this rule absolute, like that vested right which is held by 
jurists every where to be irrevocable, and with which neither the 
Judiciary nor the Legislature can interfere. Before proceeding 
further, we may state at once that, in our judgment, the Court had 
the power to annul this order, by virtue of that discretion and control 
which courts of record may exercise over contempts. That they have 
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such discretion, is conceded throughout all the learning upon this 
subject, from the time of Lord Bacon to thisday. The discretion 
to declare an officer in contempt or not, involves the power to annul 
the judgment or declaration that he is in contempt, otherwise how 
shall a party in contempt ever purge the contempt. We admit that 
the discretion is to be exercised according to law, to some extent ; 
but we do not admit that every act which the court may do, or omit'to 
do, is ascertained bya legal rule; something must be left to the 
exercise of the best judgment of the court, guided by justice, under 
the various phases which a case of contempt may assume. Wedo 
not mean to say that this discretion extends to the determination 
of what are or are not contempts; we mean to confine the use of 
the word to the action of the court in declaring a contempt, per- 
mitting it to be purged, and removing or relieving against the punish- 
ment of it. We may safely say that, in the law which limits or re- 
strains the discretion referred to, there is not to be found a prin- 
ciple which inhibits a court from annulling an order declaring a 
contempt against its officer, when it is made to appear to that court 
that the officer is not and had not been in contempt. That this 
officer was not in contempt when the rule absolute was passed is 
obvious, nay palpable. It was his duty to receive the illegality, 
and it was likewise his duty to receive the bond, and to deliver the 
property levied upon to the defendant. The bond is given for the 
benefit of the plaintiff—his security was in that—and had the 
Sheriff refused to deliver the property, upon a tender of the bond, 
he would have been liable to the defendant. Acts of 1838, Pamph. 
page 145. How, then, could he have been in contempt, when his 
return showed that the illegality had been filed, and bond given, and 
that the property had not been returned to him. The Inferior 
Court misjudged the law of the case, and declared the Sheriff in 
contempt; this being the case we think it was within their power, 
and certainly their duty, to place the Sheriff in the condition he 
was in before the order was passed; this they could do only by 
revoking the order, the effect of which was to remit the plain- 
tiff also to the rights and remedies which he had before the order 
was passed. Even in cases where the court has issued its penal 
process, and the officer is committed, where he is in execution at 
the instance of a plaintiff under an attachment, and where the com- 
mitment might be with plausibility claimed as the plaintiff’s satis- 
JSaction, even in such cases the officer has been considered within 
the provisions of the insolvent laws. A surrender of all his effects 
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being considered as a purgation of the contempt. And in such 
cases, upon such surrender, it has been held, that the officer might 
be discharged upon motion. This is not one of those cases, but a 
much stronger case, in this, that here there was no commitment, no 
attachment issued, but only the preliminary judgment, that the 
Sheriff was in contempt, and an order giving time to pay the 
money. See the authorities before cited, also Bacon’s Ab. Title 
Courts, E; 1 B. & Ald. 192; Barnes, 11; 10 Bingham, 434; 3 Paige, 
40, 41, 42; 1 Hill N. Y. R.171;7 T. R. 156; 3 Desaussure R. 269; 
4 McCord, 237. “Even in cases (says Sewell) where the pro- 
ceedings are perfectly regular, and have been properly commenced 
and continued, the courts exercise a discretionary power to stay 
them on terms.” Sewell’s Law of Sheriff, page on the margin, 422. 

The case ex parte Thurmond, 1 Bailey, 605, which I have be- 
fore referred to, is considered by this Court as sustaining the 
grounds which they have taken. That was a case where the Sheriff 
had been ruled to pay over money collected on a fi. fa. and com- 
mitted under an attachment for contempt. He filed his schedule 
and asked to be discharged under the insolvent laws of South Car- 
olina; he was opposed upon the ground that a Sheriff committed 
to jail under an attachment for a contempt, is not entitled to the 
benefit of the insolvent laws. The Circuit Court discharged him 
and an appeal was taken. The same grounds were taken before 
the Appeal Court against his discharge; the Court held that he 
was entitled to a discharge under the insolvent laws of Carolina 
and sent the case back with instructions. O’Neall, J. in delivering 
the opinion of the Court says, “in the present case we are un- 
trammeled by precedent, and the Court concludes that where the 
Sheriff shows that he is unable through poverty or misfortune to 
put the party procuring the attachment, in as good a situation as 
he would have been in, had he done his duty, and he has returned 
the execution, he might be discharged under the discretionary power 
of the Court over all cases of contempt.” They however thought it 
best in that case to let the discharge be effected by the usual course 
under the bankrupt laws. 

In the case of the People vs. Nevins, 1 Hill N. Y. R.171, Nevins 
was ruled to pay money collected as an attorney before the Su- 
preme Court of New York, and committed to jail under an attach- 
ment for contempt. A commissioner for the county of Erie dis- 
charged him by writ of habeas corpus, and his action was brought 
before the Supreme Court of New York by writ of certiorari. 
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The Court reversed the order of discharge for want of jurisdiction 
in the commissioner, and in delivering the opinion of the Court, 
Cowen, J. says: “and if the imprisonment were not warrantable, 
we would have discharged the prisoner on motion.” 

Under such a view as we have now given of the discretionary 
power of the Inferior Court over contempts, we return to the 
inquiry, what right or interest vested in the plaintiff in this order 
absolute ? 

Upon the supposition that the Sheriff did neglect his duty; the 
plaintiff is injured, he is placed by the default of the officer in a 
worse condition than he would have occupied, if he had done his 
duty ; the default is at the same time a contempt of the authority 
of the Court ; the plaintiff comes then into court and suggesting 
the contempt, invokes the power of the Court over the contempt 
to redress the wrong done him. The right of invoking that power 
does not divest the Court of its discretion; that continues, and so 
long as it is exercised in furtherance of the plaintiff’s interest, there 
can be no conflict between him and the Court. But when that 
discretion does not subserve his views there is a conflict— and 
which shall yield! The discretion of the Court or the supposed, 
or actual interest of the plaintiff? The latter, or otherwise the 
Court has no discretion; it becomes, like its process, but the agency 
by which the plaintiff collects his money. And right or wrong, 
whether in contempt or not, a process for contempt, is used to com- 
pel the Sheriff upon pain of perpetual imprisonment, to pay to 
him the amount of his judgment against a third person. And sup- 
pose it turns out, as it did in this case, that the Sheriff is notin 
contempt; then the very contingency upon which the law makes 
him liable to the plaintiff, fails, and if the Court cannot prevent it, 
he recovers against him without law and without equity. We 
conclude then that all the right which the plaintiff had under this 
order absolute, was the right, subordinate to the power of the 
Court to annul it, to ask and have the process of attachment to 
enforce the payment of the money, and when it was annulled that 
right fell to the ground. And why (in this case the record show- 
ing that the Sheriff was not in contempt,) should he (plaintiff) 
complain ? the revocation of the order remits him to the position, 
which whether good or bad, the law gave him before it was passed. 
He still has his judgment unimpaired, and the bond with security 
which the defendant gave for the forthcoming of the property. 
We do not believe therefore, that any argument against the power 
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of the Court to revoke this order can be drawn, from the rights 
which the plaintiff had in it. Let the judgment of the Court be- 
low be reversed upon the second assignment of error. 





No. 31.—Henry Perret, plaintiff in error vs. Rosert T. Fiew- 
ELLEN, defendant in error. 


[1.] Under the Judiciary Act of 1799, allowing appeals to be entered upon the payment 
of costs and giving security for the eventual condemnation money, the party appeal- 
ing need not himself sign the bond. 


Motion to dismiss appeal. In Monroe Superior Court. Sep- 
tember Term, 1846. And overruled, Judge Fioyp presiding. 


For the facts of the case, as they transpired in the Court below, 
see the opinion of the Supreme Court. 


Hammonp, for the plaintiff in error, relied upon the statute of 
this State, authorizing appeals in the Superior and Inferior Courts, 
and upon the 3d Rule of Practice of the Superior Courts, adopted 
by the Judges in Convention, &c. 


Dovat, for the defendant in error. © 
By the Court— Lurk, J. delivering the opinion. 


It is umnecessary to notice the pleadings and points submitted 
during the progress of this case in the Circuit Court. It appears, 
from the record, that Robert T. Flewellen, the defendant below, in 
anticipation of the verdict rendered against him, addressed a letter 
to his brother, Edward A. Flewellen, from the City of New York, 
authorizing an appeal to be entered in his name. It was done ac- 
cordingly, the bond being signed “ Robert T. Flewellen, by E. A. 
Flewellen, and Edward A. Flewellen,” as security. Edward A. 
Flewellen made and filed, with the papers in the case in the clerk’s 
office, an affidavit as to his authority to enter the appeal, which, 
as well as the letter, by some casualty seem to have been lost. 
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A motion was made to dismiss the appeal; the Court refused 
to grant it, stating that it was apparent that the party had intended 
to appeal, and had attempted to do so in a manner that he consider- 
ed binding; and Robert T. Flewellen was directed to file a written 
recognition of the act and agency of his brother in the premises, 
which he did under oath, affirming that he had delegated the power 
exercised by his substitute, and acknowledged himself bound by it 
to all intents and purposes. 

Admit all that is contended for by the plaintiff in error, and [1.] 
more, namely, that the bond had not been signed either by Robert 
T. Flewellen or any one for him, but by the security only, would it 
have been a good bond? We hold that it would. By the 26th 
section of the Judiciary of 1799, it is enacted, “that in case either 
party shall be dissatisfied with the verdict, they may enter an ap- 
peal in the clerk’s office, (as matter of right,) provided they pay 
all costs, and give security for the eventual condemnation money.” 

In the case of Nisbet vs. Lawson, 1 Kelly R. 280, this Court 
intimated a pretty decided opinion that it was unnecessary for the 
party appealing to execute the bond. Upon subsequent examina- 
tion we are clear that he need not. Neither the letter nor the 
reason of the act requires it. The party has to give security for 
the eventual condemnation money; that has been done; the 
principal’s property is already bound by the verdict, the most effi- 
cacious of all liens. 

By Stat. 16 and 17, Car. I1. itis enacted, “that in writs of error, 
brought upon any judgment after verdict, in any action of ejectione 

Jirma, no execution shall be stayed unless the plaintiff or plaintiffs 
in such writs of error shall be bound unto the plaintiff in such ac- 
tion of ejectione firme in such reasonable sum as the court, to which 
such writ of error shall be directed, shall think fit ;” and condition- 
ed, if the judgment be affirmed, &c. to pay costs, &c. Even under 
this statute it has been repeatedly decided that it is not n 

for the plaintiff in error to be personally bound; if he procure 
proper securities to enter into the recognisance it is sufficient. 
Adams on Ejectment, 313, 314; Anonymous, Hardin, 149; Barnes vs. 
Bulwer, Carth. 121; Goodville vs. Bennington, Barnes 15; Lusing- 
ton vs. Doe, Ibid. 78. Keene on the Demise of Lord Byron vs, 
Dearborn and others, 8 East, 295, was a case under this act. The 
lessor of the plaintiff having obtained verdicts and entered up 
judgments in these ejectments, the defendant brought writs of 
error ; and, upon the rules for the allowance, Marryat adverted to 
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the words of the Statute of Charles, just quoted, and then objected 
that Dearborn & Scott, who were plaintiffs in error respectively in 
two of the cases, had not joined, nor were present in court and 
prepared to join, in the recognisances, but only two sureties in 
each, which did not satisfy the statute which requires the plaintiffs 
themselves to enter with the obligation. But the court, after some 
consideration, agreed that though the words of the act seemed to 
require in ejectment a recognisance by the plaintiff himself, yet they 
must put a reasonable construction upon them; and therefore they 
thought that, in reason and substance, the act would be satisfied by 
plaintiffs in error procuring responsible persons to enter into the 
obligation required. 

The same doctrine was held in Dixon vs. Dixon, 2 Bos. & Pull. 
R. 443. This was an action of debt, on a bond for £4,000, con- 
ditioned for the payment of £2,000. A verdict having been found 
for the plaintiff, the defendant brought a writ of error, and a re- 
cognisance was entered into by two persons as his securities. Not- 
withstanding this writ of error, the plaintiff sued out his feri_ facias, 
treating the recognisance as a nullity. A rule zis was obtained to 
set aside this execution, on the ground of its having issued pending 
a writ of error. Best & Praed, Serjeants, now showed cause, and 
objected to the recognisance, upon the grounds, first, because the 
defendant himself had not entered into it, together with his sure- 
ties ; secondly, because it was not taken in a proper sum. They 
relied upon the words of the Statute of 3 Jac. I, c. 8, which pro- 
vides, “that no execution shall be stayed upon any writ of error for 
the reversing of any judgment given- upon any obligation, with 
condition for the payment of money only, unless such person or 
persons, in whose name such writ of error shall be brought, with 
two sufficient sureties, such as the court shall allow of, shall first, 
‘before such stay made, be bound unto the party for whom any 
such judgment shall be given, by recognisance in double the sum 
adjudged to be recovered by such former judgment, to prosecute 
the said writ of error with effect, and also to satisfy and pay the 
debts, damages, and cost adjudged upon the former judgment, and 
all costs and damages to be awarded for the same delaying of exe- 
cution.” With respect to the first point they contended, that as 
the words of the statute were positive, that the plaintiff in error 
shall enter into the recognisance with two sureties, no length of 
practice to the contrary would authorize the court to consider 
these words satisfied by a recognisance entered into by two sure- 
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ties, without the plaintiff in error. They further suggested, that 
the adjudications on the Statute of Charles could not control the 
present case under the Statute of James, which was differently 
worded. 

The Court (consisting of Heath, Rooke and Chambre, Js.) 
made the rule absolute, being of the opinion, that they might 
without doing much violence to the statute, construe the words 
with sureties to mean by sureties. 

The Statutes of Indiana, 1817, p.7, and 1823, p. 131, regulating 
appeals, is almost verbatim with our own. And this identical 
point came up in Thorn vs. Savage, 1 Blackf. R. 59. It was a mo- 
tion to dismiss an appeal from the Crawford Circuit Court, upon 
the ground, that the appeal bond had not been executed by the 
principal but by the surety alone. Per curiam. “If sufficient se- 
curity be given for the due prosecution of the appeal, the statute 
requiring appeal bonds is in substance complied with. It would 
in many instances very improperly exclude a patty from the privi- 
lege of appealing, if his own execution of the appeal bond could 
not be dispensed with.” 

A similar decision was made in Kentucky, in Harrison, &c. vs. 
The Bank of that State, 3 J. J. Marshall, R. 375. Upon their act 
establishing the Court of Appeals, one of the questions made was, 
whether the appeal bond executed by sureties only, was valid ? 
The Court held that in their opinion, there could not be a reason- © 
able doubt but that it was obligatory upon the sureties, and re- 
mark, that the principal would not be further bound by such 
bond, than without it. Did the occasion require it, analogous 
adjudications might be adduced from Massachusetts, South Caro- 
lina, and perhaps every other State in the Union, in none of which 
so far as I have examined, does the language of their respective 
statutes admit of so wide a departure from the construction insist- 
ed upon, as our own. 

The opposite doctrine if it were yielded to, could answer no 
salutary purpose, and would in many cases, contravene both the 
public convenience and the public justice. Where the law does 
not irresistibly require the acquiescence and the sanction of this 
Court, it feels no disposition to encourage those formal niceties 
which almost universally hinder and delay, if they do not defeat, 
the ends of justice. We must regard substance more, and shadow 
less, otherwise we had better be without law. 

The judgment below must be affirmed. 
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No. 32.—Etuaun H. Hicks, plaintiff in error vs. Gzorae Moore, 
Marruew H. Myrick and others, defendants in error. 


[1.] A Sheriff for the performance of his legal duty, is only entitled to such compen- 
sation therefor, as the law prescribes. 

[2.] Where a Sheriff levied on slaves by virtue of an attachment, and while in his pos- 
session, worked, and hired them out for his own use and benefit, and a verdict of the 
jury having been returned on an issue directed by the Court, finding that the labour 
of the slaves was worth the per diem allowance authorized by law, for keeping them: 
held that the Sheriff was bound to account for the same, on a rule against him to 
pay over the money in his hands, arising from the sale of the property, at the in- 


stance of the creditors. 


Green & Causey, and Hatt & Wimserty, for the plaintiff in 
error. 


Mr. Haut in his argument before the Supreme Court, relied 
upon the following positions, and cited the authorities appended. 

First. From the moment of the levy, the negroes were in con- 
templation of law in the custody of the Sheriff, and he was res- 
ponsible for their forthcoming to answer the final judgment in the 
cause, whether he kept them in or out of jail. Story on Bailments, 
sec. 128; Philips vs. Bridge, 11 Mass. R. 247; Tyler vs. Ulmer, 
12 Mass. R.163; Congdon vs. Cooper, 15 Mass. R.10; T. U.P. Charl- 
ton R. 298,299; Forbes vs. Executors of Morel, R. M. Charlton’s R. 
24; Green vs. Hern, 2 Penn. R.167; Smith vs. Hart, 2 Bay R. 395; 
8 Bac. Abr. Tit. Sheriff, (P.) 721. This last authority though not 
precisely in point, is certainly analogous to the principles for which 
we are contending, for in the one case the property of the debtor 
is in custody to satisfy the demand, in the other his person; and 
in both cases, it seems that the Sheriff is bound to great diligence 
for their safe keeping. The same rule was laid down in Wheeler 
vs. Hambright, 9 Sergt. & Rawle, R. 390 396; In Fairchild vs. Case, 
24 Wend. R. 383; these cases were cited by Cowen J. with Elliott 
vs. Duke of Norfolk, 4 Term R.'789, with approbation. 

Second. As a necessary consequence of the principles decided in 
these cases, it follows, that pending an attachment the Sheriff has 
such special property in the goods levied as will enable him to 
maintain trespass, trover or replevin against any person whatever, 
for the removal or injury of the goods. Story on Bailments, sec. 
125; Baker vs. Miller, 6 John. R.195; Blackley vs. Sheldon, 7 John. 
R. 32; Perley vs. Foster,9 Mass. R. 112 ; Whittier vs. Smith, et al. 
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11 Mass. R. 212; Ludden vs. Leavitt, 9 Mass. R. 104; Warren vs. 
Leland, 9 Mass. R. 265; Gibbs vs. Chase,10 Mass. R. 125; Stary on 
Bailments, sec. 127; Bond vs. Padelford, 13 Mass. R. 394. 

It is evident from the foregoing cases that the debtor, although 
he has the general property, cannot maintain trover either against 
the Sheriff or his bailee, pending a levy. 

So on the other hand the plaintiff pending the levy of his attach- 
ment, has no right to the use or possession of the property, and 
can maintain no action for its removal or disturbance. Blake vs. 
Shaw, 7 Mass. R. 50; Story on Bailments, sec. 129; Ladd vs. North, 
2 Mass. R. 514. 

Neither the plaintiff nor defendant in the attachment being enti- 
tled to the custody of the negroes, so neither of them was entitled 
to the value of their labour. The Sheriff being bound for the 
property, incurring the whole‘risk of its production on day of sale, 
is entitled to its use while under levy, as an incident to his qualified 
ownership, and as a compensation for his risk. 

Third, The Sheriff was not the agent of both the parties, nor of 
either, but he was the ministerial officer of the land. The idea of 
a contract implied, to account for the hire or the use, on the part 
of the Sheriff, is untenable. 1 Livermore on Agency,2. That a 
Sheriff may render himself liable upon his bond either by non- 
feasance or misfeasance in respect to acts which by law he is re- 
quired to perform as Sheriff, is admitted, but in no other way. 
Ez parte Reed, 4 Hill, N. Y. R. 572. 

Fourth. The Court erred in permitting the creditors to reach this 
fund in the hands of the Sheriff by a rule, because the judgment 
could not protect the Sheriff against an action at the instance of 
the debtor, who not being a party to the rule, or the judgment 
thereon, is therefore not bound by it. Coke Litt. 2276; 1 Starkie 
on Ev. 217; and per Ch. J. DeGrey in the Dutchess of Kingston’s 
case; Bradshaw vs. Heath, 13 Wend. R. 415; Aldrich vs. Kenney, 
4 Conn, R. 380. 

Fifth. The Sheriff incurs risk necessarily, and it is for the public 
benefit. The law compensates for the responsibility which the 
Sheriff incurs, rather than for the labour he is bound to perform. 
The law never subjects a party to responsibility without security 
against the risk, or compensation for incurring it. See Judge Ber- 
rien’s decision, R. M. Charlton R. 25; also, see Alchin vs. Wells, 5 
Term R. 470; Bullen vs. Ansley, 6 Esp. R. 111; Rawstorne vs. 
Wilkinson, 4 Maule & Sel. R. 256; Taylor vs. Ward, Tidd’s Prac 
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1084; U.S. vs. Ringgold, 8 Peters R. 150; Mason vs. Muncaster, 
(note to 8th Peters, 150;) Matlock vs. Gray § Harper, 4 Hawks R. 1; 
Roswell vs. Dingley, 4 Mass. R. 411; Hildreth vs. Ellice, 1 Caines 
R. 192; Adams vs. Hopkins, 5 John. R. 252; Scott vs. Shaw, 13 
John. R. 378; Bolton vs. Lawrence, 9 Wend. R. 435; Parsons vs. 
Bowdowyne, 17 Ib. 14. 





Hammonp, for the defendants in error, replied. 
By the Court— Warner, J. delivering the opinion. 


[1.] It appears from the record in this case, that a rule was 
taken in the Court below, calling upon the Sheriff to show cause 
why he should not pay over to the defendants in error the balance 
of the money remaining in his hands, arising from the sale of cer- 
tain negroes, made under attachments which had been levied there- 
on. The Sheriff resisted the rule, on the ground that he was entitled 
to retain the money in his hands for fees for dieting the negroes, 
claiming therefor the sum of $807 62. The defendants in error insist- 
ed that the Sheriff had been paid for keeping the negroes, by their 
work and labour while in his possession. Whereupon an issue 
was directed by the Court, to be tried by a jury as to that fact. 
On the trial of that issue, the Court below charged the jury, “that 
if they believed, from the evidence, that the negroes worked for the 
Sheriff, and that the value of that labour was equal or greater 
than the per diem allowance for feeding, clothing, and taking care 
of the negroes, they ought to find for the plaintiff in the rule, and 
that the Sheriff was the agent of both parties, and was not in law 
entitled to receive more than his lawful fees, either from the sale or 
labour of the negroes; and, if he retained his per diem allowance, 
he was bound to account for the value of their labour.” The jury 
found the labour of the negroes was worth the expense of keeping 
them. The counsel for the Sheriff moved for a new trial, on the 
ground that the Court erred in its charge to the jury, which motion 
was overruled ; whereupon the counsel for the Sheriff excepted, and 
now assigns the same for error in this Court. ‘The principal point 
argued before us was, as to the right of the Sheriff to retain in his 
hands the sum charged for dieting the negroes, while in his pos- 
session under the levy, and our opinion will be confined to that 
question. The Sheriff is the officer of the law, which points out 
and defines his duty in the execution of its mandates. He is en- 
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titled to the compensation which the law prescribes for keeping 
and dieting the negroes while in his custody under the levy, but 
to nothing more. When the property is sold, he is entitled first to 
deduct his lawful fees, and then it is his duty to pay the balance 
over to the creditors. The fund raised from the sale of the [2.] 
property, in the hands of the Sheriff, is the property of the defend- 
ant, until paid over to the creditor’s lawful demands, subject, of 
course, to the liens created upon it by law in favour of the respec- 
tive creditors. It is the defendant’s money which pays the Sheriff 
his fees. Suppose the defendant had paid the Sheriff for keeping 
the negroes with other money, besides that arising from the sale of 
the property, will it be pretended that the Sheriff would have the 
right to retain the amount of his fees from the creditors, and appro- 
priate the same to his own use? The jury had found that the Sheriff 
has received, from the work and labour of the defendant’s negroes 
while in his possession, sufficient to indemnify him for keeping 
them; where is the difference, then, between payment being 
made to the Sheriff for keeping the negroes by the defendant ia 
money, and payment being made to him by the use of the defendant's 
property? In the one case itis a payment by the defendant im 
cash, in the other it is a payment with his property. In either view 
of the question the Sheriff is paid, or the verdict of the jury is not 
true, which is not for a moment to be presumed. It was contended 
that the Sheriff was entitled to the labour and hire of the negroes, 
(for the record shows he hired some of them out, and received the 
money for their hire,) on account of the risk which he incurred by 
keeping them out of jail, and that the principles of humanity re- 
quired the adoption of such a rule. 

In reply to this argument we have only to.remark, that the law 
points out the duties and responsibilities of Sheriffs, as well as the 
compensation allowed them for the performance of the same; and 
when they take the office upon themselves, they take it cum onere; 
they are the officers of the law, and can have no other compensa- 
tion than the law gives them. A different construction would, in 
our judgment, open a door for much fraud and oppression on the 
part of ministerial officers. Whenever a Sheriff is unwilling to 
discharge the duties of the office, and incur the responsibilities in- 
cident thereto for the compensation which the law prescribes, he 
should resign the office to those who are. 

On the score of humanity, the Sheriff is bound, at his peril, to 
treat all slaves, while in his custody under levy, with humanity; 
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that is made a part of his duty by law, which he may not omit to 
perform, and we are by no means certain, that if Sheriffs were per- 
mitted to work slaves while in their possession under levy, for ther 
own use and benefit, the principles of humanity would be advanced ; 
certainly the interests of defendants in execution would not, if the 
slaves should be overworked, or injured in the meantime. The law, 
we think, has placed this question on the proper ground, it points 
out the duty of the Sheriff, and provides the compensation for the 
performance of such duty. In this case, the jury having found, by 
their verdict, that the Sheriff is already paid, we are unanimously of 
the opinion he is not entitled to retain the money in his hands, and 
that there was no error in the charge of the Court to the jury on 
this branch of the case. Let the judgment of the Court below be 
affirmed. 





No. 33.—Wituiam M. McCurcaw, plaintiff in error vs. Lanter 
Bankston, defendant in error. 


{1.] The admissions of one member of a firm, who is not a party to the suit, when the 
Court is satisfied that the partnership has been established, may be given in evi- 
dence to charge the other members, but not otherwise. 


[2.] The rejection of the admissions of one member of a firm going to charge the 
others, on the ground that the partnership was not established, is not such a sur- 
prise as will entitle a party to a continuance after the cause has been submitted to 
the jury on the appeal. 


Assumpsit. From Monroe Superior Court. Tried before Judge 
Froyp. September Term, 1846. 


For the facts of the case see the opinion of Supreme Court. 


A. M. D. Kune, for the plaintiff in error. 


Z. E. Harmon, for the defendant in error. 
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By the Court — Nisbet, J. delivering the opinion. 


This was assumpsit upon a joint and several promissory note of 
which the following is a copy : 

$774. By the first of January next we or either of us promise 
to pay William M. McCutchin or bearer, seven hundred and sev- 
enty-four dollars for value received of him; if not punctually paid 
to bear interest from date. 

Samu. Tuomson & Co. 
L. BanKsTon. 

May 12, 1837. 

The action was brought to charge Bankston as a member of the 
firm of Saml. Thomson & Co.; the declaration averring that the 
note was made by that firm, and that the defendant was a member 
of it. To this action the defendant Bankston pleaded non est fac- 
tum. The cause proceeded to a hearing on the appeal, when the 
plaintiff proved by one Jonathan Johnson, that a partnership was 
established between the defendant and William Thomson and 
Zachariah Holloway, in the State of Alabama, in the year 1836 or 
1837, under the firm name of Wm. Thomson & Co. and that he 
(witness) had never heard of that firm being dissolved. After 
which the plaintiff offered the testimony of one Potts to prove 
that Samuel Thomson, one of said firm, had admitted the justice of 
the note sued on; that it was given by the firm for money bor- 
rowed for its use and signed in the name of the firm by one of 
the members. Defendant demurred to the admissibility of this 
evidence, and it was excluded by the Court, to which decision the 
plaintiff excepted, and upon that decision he assigns error. After the 
exclusion of this testimony the plaintiff moved to continue, upon 
the ground of surprise in the exclusion of the testimony, and for 
the purpose of procuring the testimony of Wm. Thomson, who 
was then claimed to be a competent witness. The Court below 
refused the continuance, and upon that decision also the plaintiff ex- 
cepted and assigns error. 

The plea of non est factum, denied the signing of the note [1.] 
by the defendant, and also the authority of any other person to 
sign it for him. The existence of the partnership at the time the 
note was given was therefore put in issue. The plea cast the 
onus upon the plaintiff; he proved the existence of the partner- 
ship in 1836 or 1837, and having established a joint interest as he 
supposed, proposed to prove further, that the note was given by 
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the firm and for its use, by the admissions of one its members. 
The Court below laid down the proposition that the admissions of 
one of the firm could not be given in evidence to charge another, 
until the partnership was first established, and that whether the 
partnership was established or not, was a question for the Court to 
determine. In this case the Court believed that it was not so 
proven as to let in the admissions of Thomson. ‘The note, argued 
the Court, bears date 12th May, 1837, and the testimony was, that 
in 1836 or 1837, the partnership was formed; there was therefore 
no evidence upon which to rely, that on the 12th of May, 1837, 
the partnership was formed, and that the idea that the partnership 
was in existence on 12th May, 1837, the date of the note, is rebutt- 
ed by the fact that the defendant had signed the note individually. 
We think the Court administered the law correctly. Where it is 
sought to charge several as partners, an admission of the fact of 
partnership by one, is not receivable in evidence against any of 
the others, to prove the partnership; the partnership must first be 
shown to exist, then the admissions of one are receivable to charge 
the others. And it is likewise true, that in order to the reception 
of the admissions of one of the partners, the Court is to determine 
whether or not the partnership has been established. The rea- 
sons for both branches of this rule are very satisfactory and em- 
braced in a nut shell. If there be a partnership, then there is a 
joint interest, and the admission of one of two or more jointly 
interested in the same subject matter, is the admission of all. And 
if there be a partnership, one of the firm, even although, as in this 
case, not a party to the suit, cannot be sworn because he, in the 
event of a recovery against the defendant, will be liable to con- 
tribution. But if there be no partnership, then the alleged mem- 
ber is himself a competent witness, and of course, in that event, 
his admissions are not competent testimony. 

Before the partnership is established, the objection to the admis- 
stons of a member of the firm is to their competency, and before 
they are received the Court must know whether they are compe- 
tent or not; for incompetent or illegal testimony ought in no in- 
stance to be sent to the jury. Hence the Court must judge 
whether there be any evidence, and if any, of the force and effect 
of it, going to establish the existence of the partnership. I remark, 
as matter of precaution, that we are not now determining how far, 
and in what cases, and under what limitations, the admissions of 
one partner may bind his co-partners ; as in relation to the effect of 
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such admissions, in some cases there are nice distinctions in the 
books ; we wish this opinion to apply alone to the facts of this case. 
Mr. Greenleaf lays down the rule thus: “ It is only after the part- 
nership is shown to exist, by proof satisfactory to the Judge, that 
the admission of one of the parties is received in order to affect the 
others.” Greenleaf’s Evid. sec. 177. And Starkie announces it 
thus: “ When the fact that several parties are partners has once 
been established, the act or declaration of one partner, relating to 
the subject matter of the partnership, is evidence against the rest, 
although the partner whose acts or declarations so given in evi- 
dence be no party to the suit.” 2 Starkie on Evidence, 45; Idem, 
part 4, page 1074. See also, Nicholls vs. Dowding et al. 1 Starkie R. 
81; Grant vs. Jackson et al. Peake’s Cases, 204; Burges vs. Lane et 
al. 3 Greenleaf R. 165; Whitney vs. Ferris, 10 Johns. 66; Wood vs. 
Braddick, 1 Taunt. 104; Sangster vs. Mazarredo et al.1 Stark. R. 
128; Van Reimsdyk vs. Kane,1 Gall. 635; Harris vs. Wilson, 7 
Wend. 57; Whitcomb vs. Whitington,2 Doug. 652 ; 2 Bingham, 306; 
8 B. & C. 36; 8 Bingh. 309; 1 B & A. 467; 3 Pick. 291; 17 Mass. 
222; 2 Pick. 581; 4 Pick. 382; 1 McCord, 541; 4 Conn. 336; 
8 Conn. 268, 276, 277; 5 Gill § John. 144;7 Wend. 441; 2 Hawk. 
209. 

We do not feel authorized to say that, according to this record, 
there was sufficient evidence of the existence of the partnership at 
the time the note was given, to let in the admissions of William 
Thomson, and cannot disturb, upon the first ground of error, the 
judgment of the Court. 

The Court below did not err in refusing the motion for a [2.] 
continuance. This cause had been submitted to the jury on the 
appeal. The ground upon which the plaintiff claimed to withdraw 
and continue it was surprise, in consequence of the rejection of 
testimony because of its incompetency. This cannot be a case 
of surprise. It was a misapprehension of the law of evidence, 
which parties, through their counsel, are presumed to know, and 
must know at their peril. Let the judgment of the Court below be 
affirmed. 
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No. 34.—Cuartes J. McDona.p, Governor, &c. for the use of 
Avera Buckner, plaintiff in error vs. Evisan Brapsuaw and 
others, defendants in error. 


[1.] Where the old Sheriff fails to deliver to his successor an execution placed in his 
hands during his term of office, and receives money thereon fourteen days after the 
appointment and qualification of the new Sheriff, his securities are not liable, in an 
action on the bond, to account to the defendant for said money, notwithstanding he 
has been compelled to pay it a second time to the plaintiff. 


Covenant upon Sheriff’s Bond. From Monroe Superior Court. 
Tried before Judge FLtoyp. September Term, 1846. 


For the facts, see the opinion of the Supreme Court. 
Stark, Kine & Gornon, for plaintiff. 

Pinckarp, for defendants. 

By the Court— Lumpkin, J. delivering the opinion. 


This was an action of covenant on the official bond of Elijah 
Bradshaw, the late Sheriff of Monroe County, and his securities. 
The breach assigned was, that fourteen days after Bradshaw’s term 
of office had expired by the appointment and qualification of his 
successor, instead of turning over to his said successor, by schedule 
and indenture, an execution in favour of Jefferson J. Lamar, against 
Avera Buckner and others, which had been placed in his hands five 
months previously, but had remained unexecuted, he wrongfully 
withheld the f. fa. and received a large part of the money due 
thereon from the defendant, and failed to account for the same; 
and that, by reason thereof, Buckner was compelled to pay to the 
plaintiff the debt a second time. Judge Floyd awarded a non-suit, 
upon the ground that Buckner, having paid the money voluntarily 
to Bradshaw when he was out of office, and consequently when he had 
no right to receive it, that he could not sue the securities on the bond 
to recover it back. To this judgment the plaintiff below excepted. 

Was the Court right in awarding a non-suit ? 

[1.] Either Bradshaw, the old Sheriff, had the right to collect 
the debt, or he had not. If he had the right, the payment to him 
by Buckner was a discharge of the execution ; and notwithstand- 
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ing he may have been compelled to pay it a second time, the order 
to do so was illegal, and consequently the Sheriff’s securities can- 
not be made to suffer. If, on the other hand, Bradshaw had no 
right to receive the money, then the payment by Buckner was 
voluntary, and the securities are exempt. In any view therefore 
of this case, the point to my mind is a plain one. 

By the 48th section of the Judiciary Act of 1799, Prince 217, 
the old Sheriff is required at the expiration of his office, to turn 
over to his successor, by indenture and schedule, all writs and pro- 
cesses which shall remain in his hands unexecuted ; and should he 
neglect or refuse to do so, he is liable to make satisfaction in dam- 
ages to the party aggrieved. 

This provision is vitally important to plaintiffs; for, by detain- 
ing writs and other process, debtors might escape or remove their 
property, and the party be left remediless. We do not perceive, 
however, that defendants could be injured by such default. 

It is said in the argument, that but for the bond, Bradshaw could 
never have obtained the custody of this fiert facias, under color of 
which he inflicted this wrong. The answer to this is, that the securi- 
ties undertook for the acts of Bradshaw done as Sheriff, and not 
for his larcenies, assaults and batteries, and other private miscon- 
duct. Suppose he had purloined the paper from his successor’s 
possession, and the defendant had paid it ignorantly, as he is al- 
leged now to have done, would it have been pretended that the 
securities would be responsible ? 

In Brewer vs. Knapp, et al. 1 Pick. R. 332, a landlord, by in- 
denture, leased a house for one year to a principal and securities, 
The principal entered, and continued to occupy after the term had 
expired ; held by the Supreme Court that the securities were not 
liable for rent accruing after the end of the term. And yet, but 
for them, the tenant could not have got possession of the premises, 
They were bound for one year, and they could not be made 
answerable for the rent of a longer term. 

And this constitutes the conclusive defence to the action. The 
undertaking of securities is one stricti juris, and they cannot be 
bound beyond the terms of their contract. Walsh vs. Bailie, 
10 Johns. 180, et passim. Here the obligation, on the part of the 
securities, was for the faithful performance of Bradshaw’s duty as 
Sheriff, during his continuance in office. How long was that? unte 
his successor was qualified. The record shows that this payment 
was made fourteen days thereafter. Whatever may be the English 
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law relative to the power of Sheriffs over unexecuted process in 
their hands, it is clear, by reference to our statutes, that in this 
State the functions of the Sheriff terminate with the qualification 
of his successor. The xew Sheriff is empowered and required to 
sell and carry into effect every levy made by his predecessor, in 
like manner as the predecessor could have done had he continued in 
office. And further, it is made his duty to make titles to property 
sold under execution by the old Sheriff, where no conveyance 
had been executed, By another act, and it seems to have been 
deemed necessary to pass a statute for this purpose, Sheriffs are re- 
quired to perform the duties of their office, during the time inter- 
vening between the election and commissioning of their successors. 
But what is still more conclusive upon this point, it is made penal 
for the former Sheriff wilfully to detain from his successor any re- 
cords, papers, documents, books, or other writings appertaining or 
belonging to the office. 

I assume it, then, as incontrovertible, that the lawful custody of 
this execution ended with the qualification of Bradshaw’s successor. 
And if so, it follows as a legal corollary, that the liability of the se- 
curities could not extend to any act done or omitted after that time. 

This doctrine was most elaborately discussed by the present 
Chief Justice of the United States, and the first talent of the Bal- 
timore bar, in the great case of the Union Bank of Maryland vs. 
Ridgley, 1 Har. & Gill, 432; where an attempt was made to 
charge the defendant as security to one Higginbotham, the cash- 
ier. When the bond was given, the charter was limited in its 
duration to a certain period, which was subsequently extended by 
the Legislature, and the question was whether the surety could be 
made liable for any delinquency which occurred after the 6th of 
February, 1817, the day fixed at the date of the bond, for the 
expiration of the corporation. The Court decided, that the secu- 
rity was not responsible for subsequent defalcations, although 
bound generally for the acts of the cashier. “In construing this 
bond,” says the Court, “we must look to the intention of the par- 
ties at the time it was executed; and that must be found in the 
original act of incorporation; and looking to that act, it would 
seem to be very clear that no responsibility was contemplated 
beyond the period of its duration ; there was no idea then of carry- 
ing it any further; the parties contracted with a view to that 
duration and their agreement must be expounded accordingly. If 
the defendant had been asked at the time of executing the bond, 
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whether he would be willing to become security for Higginbotham 
for any length of time to which the charter might be extended by 
the Legislature, of which it was a creature, it may be that he would 
have assented to it; but it is by no means evident that he would; 
and we are not to speculate on what he might have been willing to 
do; we can look only to what he did.” 

So in South Carolina Society vs. John Johnson, Jr. 1 McCord, 41, 
the Court held, that where an officer is elected annually and gives 
a bond for the faithful discharge of his duties, his securities are 
bound only for one year, although there is no time specified in the 
bond, and although he should be re-elected several years in suc- 
cession. 

Justice Nott, in delivering the opinion of the Court, says: “ It 
does not appear upon the face of the bond, for how long a time 
its obligation was intended to continue. But its object appears to 
be to secure the faithful performance of Mr. Trezvant’s duties as 
Treasurer of the South Carolina Society —the duration of the bond 
therefore must be determined by the duration of the office. By refer- 
ence to the rules of the Society, it appears that the Treasurer was 
elected only for one yeur, the legal operation of the bond therefore 
cannot be carried beyond that period.” 

In the case of the United States vs. Nicholl, 12 Wheat. R. 505; 


the Supreme Court held that the sureties of Robert Swartwout as 
Navy Agent, were not responsible for moneys placed by the gov- 
ernment in the hands of the principal, after the legal termination 
of his office, but that they were liable for moneys which came into 
his hands while in office, and which he subsequently failed to ae- 
count for and pay over. 

It has been suggested in argument, inasmuch as Bradshaw 
had made himself liable to Lamar by failing to collect the execu- 
tion, ample time having elapsed to do so before his retirement, 
that had not Buckner paid the plaintiff, the securities would have 
been responsible to do so, and that consequently they are not dam- 
nified. Upon examination this position is untenable. Had La- 
mar proceeded against Bradshaw, the latter would have had 
resourse over agdinst Buckner, and that would have terminated 
the case. So that in any view that can be taken of the matter, 
both upon principle and authority, the opinion below was right. 
That Buckner will sustain loss, if Bradshaw is unable. individually 
to respond to him, is possible, still we can do nothing for him. It 
is damnum absque injuria. Judgment confirmed. 
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No. 35—Tarrnatt Boorn, plaintiff in error vs. Jeremian W. 
Wi.uiaMs, defendant in error. 


[1.] Under the Acts of 1822, and 1823, to prevent the fraudulent enforcement of dor- 
mant judgments and executions, a return must be made by the proper officer on such 
execution every seven years, or it will be presumed to have been satisfied, and 


fraudulently kept open. 


Dormant Judgments, &c. From Houston Superior Court. 
Judge Frioyp presiding. October Term, 1846. 


For the circumstances, see the decision of the Supreme Court. 
Kune, for plaintiff in error. 

H. Coss, of Houston, for defendant in error. 

By the Court— Warner, J. delivering the opinion. 


This case comes before us ona bill of exceptions and writ of 
error from the Superior Court of the County of Houston. 

It apppears from the record, that a judgment was obtained in the 
Superior Court of Jones County, in favour of Tattnall Booth, against 
Jeremiah M. Williams, on the 30th day of October, 1824. On the 
20th day of January, 1825, the Deputy Sheriff made a return 
thereon of “ no property to be found.” On the 2d day of August, 
1829, there was another return made on the execution, by the 
proper officer, of ‘‘no property to be found, whereon to levy this 
ji. fa.” There was no other entry made on it until the first of No- 
vember, 1846, a period of more than seventeen years. The ques- 
tion made in the Court below was, whether this execution was 
dormant within the provisions of the Acts of 1822 and 1823. 

The Court below decided that the execution was dormant, within 
the true intent and meaning of those Acts, and that an entry should 
be made by the proper officer every seven years; and that an entry 
made on the execution within seven years from the date of the 
judgment, was not sufficient to keep it alive. To which decision 
the plaintiff in error excepted, and now assigns the same for error 
in this Court. 

By the common law, executions were required to be sued out 
within a year and a day after entering the judgment, otherwise the 
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Courts held, prima facie, that the judgment was satisfied and ex- 
tinct. 3 Black. Com. 421. The common law was altered in this 
particular by the 31st section of the Judiciary Act of 1799. That 
Act declared “ executions should be of full force until satisfied, with- 
out the same being obliged to be renewed on the Court roll, from 
year to year, as heretofore practised.” Marbury & Crawford's 
Dig. 301. In 1811 the Legislature made the same declaration. 
Prince, 436. 

As the law stood up to the time of the enactment of the [1.] 

Statute of 1822, there was no limitation to executions until they 
were satisfied. ‘This was considered an evil, and productive of 
fraud ; the caption of the Act of 1822 is to “ prevent a fraudulent en- 
forcement of dormant judgments.’ The preamble to that Act re- 
cites, that “dormant judgments, by being collusively kept open, are 
made the instruments of fraud on innocent purchasers, and often 
operate oppressively on vigilant and bona fide creditors.” The 
third section of the Act of 1822 declares, “that all judgments that 
have or may be rendered in any of the courts of this State, on 
which no execution shall be sued out, or on which no return shall 
be made on the execution within seven years from the date of the 
judgmeit, shall b@ void and of no effect.” Dawson’s Compilation, 
209. This Act of 1822 was amended by the Act of 22d December, 
1823, the caption of which latter Act declares it to be “ to prevent 
a fraudulent enforcement of dormant judgments.” The first sec- 
tion of the Act of 1823 enacts, “ that all judgments that have been 
obtained since the said 19th day of December, 1822, and all judg- 
ments that may be hereafter rendered in any of the courts of this 
State, on which no execution shall be sued out, or which execu- 
tions if sued out, no return shall be made by the proper officer for 
executing and returning the same, within seven years from the 
date of the judgment, shall be void and of no effect: Provided that 
nothing in this Act contained shall prevent the plaintiff or plaintiffs 
in such judgments, from renewing the same after the expiration of 
said seven years, in cases where by law he or they would other- 
wise be entitled to do so; but the lien of such revived judgments, 
on the property of the defendants thereto, shall operate only from 
the time of such revival.” Dawson’s Compilation, 214. 

The plaintiff in error contends that the entry made on the exe- 
cution by the proper officer, on the 2d August, 1829, (the same 
being made within seven years from the date of the judgment) is 
a compliance with the statute, and will keep the execution alive 
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for any indefinite length of time, until the same is satisfied. One 
of the fundamental common law rules for the construction of 
remedial statutes is, to consider the old law, the mischief, and the 
remedy; and it is the business of the Judges so to construe 
the statute, as to suppress the mischief and advance the remedy. 
1 Black. Com. 87. Furthermore, statutes against frauds are to be 
liberally and beneficially expounded. Ibid 88. By the old law as 
it stood at the time of the enactment of this statute, executions 
remained open until satisfied. This was considered anevil. After 
a year and a day, as we have seen by the common law, the execu- 
tion was presumed to be satisfied and extinct. The Legislature 
intended to fix a period after which the execution, when there had 
been no entry by the proper officer, should be presumed to be sat- 
isfied and extinct, to prevent frauds on innocent purchasers, and 
vigilant bona fide creditors. As the old law stood, a judgment 
might be obtained and no execution issue thereon, or if issued, no 
action had with it against the defendant for years, who might be 
in the possession of ample property to satisfy it, which property 
would give him credit, and contracts would be made on the faith 
of it; but when the dona fide creditor instituted suit on his demand 
obtained judgment and execution, and proceedefl to sell the prop- 
erty, the old execution lying dormant for years would suddenly 
spring into action and sweep away the money, or an honest pur- 
chaser of the property from the defendant, might be stript of his 
earnings for years by the sudden and unexpected appearance of 
the old execution, which had been dormant and concealed until 
witnesses were dead and removed, who could prove its satisfaction; 
the holder of it perhaps colluding with the defendant to subject 
the property of the honest purchaser, and defraud the bona fide 
and vigilant creditor. The Legislature intended to remedy this 
mischievous evil by requiring plaintiffs in judgments to issue their 
executions within seven years from the date of their judgments, 
and when issued, if they permitted them to lie dormant without 
being put in action within seven years from the date of the judg- 
ment, the same should be presumed to be fraudulent, collusively 
kept open and void. The mischief under the old law was, in per- 
mitting the executions to lie dormant, secretly kept in the pockets 
of the plaintiffs without ever permitting them to see the light of 
day, until some honest purchaser got possession of the defendant’s 
property, or some bona fide creditor was about to enforce his de- 
mand, and then they would spring into active existence with as po- 
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tent energy as if they had never been satisfied with the money of the 
defendant, and collusively kept open by a secret understanding 
between himself and the plaintiff. But it is said the /etter of the 
statute is complied with by having the entry made within the ~ 
seven years from the date of the judgment, and then the execu- 
tion may run forever without any other entry being made on it; 
the one entry gives it everlasting vitality, it may then sleep quietly 
in the pocket of the plaintiff, until the existence of such a paper 
shall have passed from the memory of the present generation and 
still be alive as a valid execution. This very execution appears to 
have quietly slumbered in the custody of its owner for more than 
seventeen years, but when money was raised from the sale of the 
defendant’s property, and about to be distributed, the breath of 
life is desired to be given to it, that it may participate in the dis- 
tribution. The plaintiff insists, notwithstanding it has slept so 
long, it is not dead ; that the entry in 1829 imparted to it ererlasting 
life and vigour. Such a construction of the act in our judgment, 
would defeat the very object of the statute. The intention of the 
legislature was to impose a limitation on executions which had 
remained dormant for seven years, to prevent fraud. The act de- 
clares in effect, if an execution shall remain dormant, and no return 
be made on it within seven years, it shall be presumed to have been 
paid and fraudulently kept open, and shall be void. Would not 
the same mischief exist which the legislature intended to remedy — 
by permitting the execution to remain dormant for seven years 
after the last entry, as would exist, if it remained dormant for seven 
years from the date of the judgment? The mischief against 
which the act is directed, is, permitting the execution to remain 
dormant for seven years, wihout having a return made on it by the 
proper officer. 

Are not the rights of innocent purchasers, and vigilant bona fide 
creditors, as much affected by an execution which has an entry 
made on it within seven years from the date of the judgment, and 
then permitted to remain dormant for seven years from the date 
of the last entry on it by the proper officer? Is it not a dormant 
execution, within the reason, spirit, and intention of the Legisla- 
ture? Such an execution, in our judgment, is fully within the 
mischief contemplated by the Legislature in the enactment of the 
statute. Being a statute for the prevention of fraud, it ought to re- 
ceive a liberal construction, such a construction as will suppress the 
mischief and advance the remedy which the Legislature intended 
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to apply; and that remedy is, to declare all such executions void 
which have no return made by the proper officer within seven 
years; not within seven years from the date of the judgment, but 
seven years from the date of the last entry. It was urged m the 
argument that we should be controlled by the strict letter of the 
statute. It is an ancient maxim of the law, that “ he who sticks to 
the /etter sticks to the bark.” He gets the shell without the kernel ; 
the form without the substance. “Qui heret in litera, haret in 
cortice.” 

Blackstone gives a few instances in his Commentaries. When 
a law of Edward III forbade all ecclesiastical persons to purchase 
provisions at Rome, it might seem to prohibit the buying of grain, 
and other victuals; but when it was considered that the statute 
was made to repress the usurpations of the Papal See, and that the 
nominations tu the benefices by the Pope were called provisions, it was 
held, that the restraint wasintended to be laid on such provisions only. 

So where a law enacted that whoever drew blood in the streets, 
should be punished with the utmost severity, it was held not to 
extend to the Surgeon who opened the vein of a person who fell 
down in the street with a fit. 

Where there was alaw that those who in a storm forsook the 
ship should forfeit all property therein, and that the ship and 
lading should belong entirely to those who staid in it, in a danger- 
ous tempest all the mariners forsook the ship except only one sick 


' passenger, who, by reason of his disease, was unable to get out and 


escape. By chance the ship came safe to port, the sick man kept 
possession, and claimed the benefit of the law. 1 Black. Com. 61. 
Now this sick man was within the letter of the law, but not within 
the reason or spirit of it. The reason for making the law was, to 
give encouragement to such as should venture their lives to save 
the vessel; but the sick passenger neither staid in the ship on that 
account, nor contributed any thing to its preservation. The sud- 
ject matter of a statute, its effects and consequences, as well as the 
reason and spirit of it, are to be taken into consideration. The con- 
temporaneous construction given to this statute by the Judges in 
Convention, was the same which we now give to it. Stone vs. Head ~ 
et al. Dudley’s R. 166. Did we entertain any doubts as to the con- 
struction to be given to this statute, we should very reluctantly 
overrule the construction given to it by the Judges in Convention, 
under which important rights to property may have vested, and 
which ought not to be disturbed upon doubtful questions. Let the 
judgment of the Court below be affirmed. 
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No. 36.—Joun J. Murruy, plaintiff in error vs. Apranam Law- 
RENCE, defendant in error. 


[1.] In declaring on a contract in which A agrees to gather and distil the peaches in 
B’s orchard, and deliver to him one third of the brandy, provided that A runs two 
stills, or runs one still and can do it; a failure to aver that the defendant ran two 
stills, or one still and could distil plaintiffs peaches, is bad upon special demurrer 
but amendable. 

[2.] A breach by assignment generally, that the defendant has not performed his prom- 
ise or agreement, is bad upon special demurrer, but cured by a verdict, and when 
demurred to specially, is amendable. 


Special demurrer, and amendment of the declaration allowed. 
From Troup Superior Court. Judge Hill presiding. Term, 
1847, 


For the questions made and determined, see the opinion of the 
Supreme Court. 


Douguerty, for plaintiff in error. 
No counsel for the defence. 
By the Court — Nisset, J. delivering the opinion. 


The contract set out in the plaintiff’s declaration in the Court 
bélow is to the following effect. The defendant agreed with the 
plaintiff to gather the peaches then ripening in his orchard, to 
carry them to his still, to make them into brandy and return to 
the plaintiff one third of the brandy distilled from them, in good 
casks, at his own expense — the defendant, to use the language of 
the agreement, was “by no means to neglect or fail to carry away 
said peaches and to distil them, provided he run two stills, and to still 
them if he could do so provided he run but one.” The action was 
brought upon this agreement. The pleader set it out as above, 
averring that plaintiff’s peaches would have made one thousand 
gallons of brandy, if the defendant had fulfilled his contract, and 
that his (plaintiff’s) part of the brandy would have been worth to 
him five hundred dollars, and concluding with a breach in these 
words, “and your petitioner avers that said Murphy (the defend- 
ant) did not comply with his contract with your petitioner, but 
wholly refused and neglected to comply in any part or portion of 

33 
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said contract without any fault of your petitioner; and by means 
of the breach and non-performance of his contract with your peti- 
tioner the peaches in said orchard were a total loss to your peti- 
tioner, all of which was to his damage,” &c. To this declaration 
the plaintiff in error, then defendant, demurred; the case being 
called for a hearing on the appeal. The exceptions to the writ 
were, first, that it contained no averment that the defendant did 
run two stills, or one still and could distil the plaintiff’s peaches; the 
defendant contending that this was a condition precedent to his 
liability, and of course to the plaintiff’s right of action, and there- 
fore ought to have been averred. Sccond, that the breach was not 
sufficient, it being general, when it ought to have been special. 
Both of these exceptions were sustained by the Court below, and 
the plaintiff was allowed to amend. The defendant’s counsel de- 
nies that these were amendable matters, and upon that ground 
excepted, and sued out his writ of error to this Court. 

[1.] In this State we have abolished the technical forms and re- 
quirements of the old English pleadings. England has followed 
our example in this respect, and has by rules and acts of parlia- 
ment greatly simplified her pleadings. But in the reform which 
our statute has introduced, we are not to seek, because we shall 
not find, the abolition of this great law of pleading, to wit, the 
facts must be so plainly and fully and distinctly set forth as to in- 
form the opposite party of the grounds of the plaintiff’s action, 
to enable the jury to find an intelligible and complete verdict, 
and to enable the court to declare distinctly the law of the case. 
1 Chitty Plead. 215, 216; Johnson et al. vs. Ballingall, 1 Kelly’s R. 
70; Cowp. 682; 6 East. 422; 5 T. R. 623. Neither at com- 
mon law, nor under our statute, has this rule been dispensed with. 
Whilst our statute avoids the prolixity, exactness and multifa- 
rious formalities of the common law, yet it requires if possi- 
ble a more perspicuous statement in writing, of the whole grounds 
of the plaintiff’s action, or his adversary’s defence, than was usually 
had in England. Our Legislature as we suppose, intended to 
declare with solemnity and to enforce with certainty, the spirit of 
the rule just referred to. See Prince,420. The great inquiry how- 
ever is, what does amount to a plain, full and distinct setting out 
of the grounds of the plaintiff’s charge, allegation or demand ? 
This inquiry meets us here. The plaintiff must bring himself 
within his legal right, by suitable averments, and if his pleadings 
show that he has no right of action and no right of recovery, his 
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writ is demurrable and bad. In this cause the defendant asserts 
that the plaintiff by the contract set forth in his declaration, has 
shown the absence of a right of action, because he has shown that 
the defendant was bound to execute his contract upon certain con- 
ditions, and has not averred the fulfilling of the conditions. That 
is to say, the defendant agreed to distil the plaintiff’s peaches, 
provided he run two stills, and to distil them if he could do so pro- 
vided he run but one, and the plaintiff has not averred either that 
he did run two stills, or did run but one and could distil the 
peaches, and therefore the declaration is bad upon general de- 
murrer. 

It is a very serious question whether, so far as the first exception 
is concerned, this declaration is not good as it stood, without the 
amendment. It is true, as argued by the learned counsel for the 
plaintiff in error, that when the obligation on the defendant to per- 
form his contract depends on any event which would not other- 
wise appear from the declaration to have occurred, an averment of 
such an event is necessary; and whether the obligation depends 
upon an event, or upon a preparedness, or an ability to execute the 
contract, as in this case, perhaps does not vary the rule. 1 Chitty 
Plead. 228, 229. Yet a very nice, almost impalpable, distinction 
obtains in the books, between a condition precedent, which qualifies 
the contract and limits the obligation of a party, and a proviso or 
condition in the contract, which goes merely in defeasance of it. 
In the latter instance the proviso or condition need not be noticed 
by the plaintiff, because it is matter of avoidance which is within 
the knowledge of the defendant, and may be set up by him in de- 
fence. 1 Chitty Plead. 222, 223, 228; 1 Saund. 223, note2; 1 T. 
R. 645; 12 East,1; 11 East, 633. It is also a general rule of 
pleading, that matter which should come more properly from the 
other side need not be stated. Com. Dig. Pleader, c. 81; 2 Saund. 
624.; 8 T. R. 167; 2 Wils. 147; 5 T. R. 615; 8 East, 80. 

Bacon’s Abridgment lays down the following rule: “ That in all 
cases where an interest or an estate commences upon condition, be 
the condition or act to be performed by the plaintiff, defendant, or 
any other, and be it in the affirmative or negative, there the plaintiff 
ought to show it in his declaration, and aver the performance of it, 
for the interest or estate commences in him upon the performance 
of the condition, and not before. But, when the interest or estate 
passes presently, and vests in the grantee, and is to be defeated by 
matter ex post facto, or condition subsequent to the condition to be 
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performed in the affirmative or negative, or to be performed by the 
defendant, or any other, there the plaintiff may count generally, 
without showing any performance; and this shall be pleaded by 
him who is to take advantage of it.” 5 Bacon’s Ab. Title Pleas and 
Pleadings,337. With much plausibility and forcefulness, it may be. 
said that the running of two stills, or of one and being able to distil 
the fruit, was in this case only a proviso or condition, which oper- 
ated as a defeasance, and not a condition which limited or qualified 
the liability of the defendant. That the agreement to distil the 
plaintiff’s peaches vested in him a present right, and devolved 
upon the defendant a present liability, or obligation to perform it ; 
and that the not running two stills, or running one and not being 
able to distil the peaches, was a conditional inability, to arise if at 
all ex post facto, and therefore to be plead by the defendant, if he 
sought to avail himself of it. And stronger still becomes the argu- 
ment when it is recollected that the happening or not of the 
condition, was a matter not perhaps solely but peculiarly within 
his knowledge. The authorities are clear, that when one agrees to 
pay another money, upon condition that a third person will do or 
not do a given thing, the plaintiff may declare generally without 
noticing the condition, for the reason that its performance or not is 
@ matter as much within the knowledge of the defendant as the 
plaintiff. 1 Saund. 117; 2 Saund 62 a., .4. The principle, it 
would seem to me, applies to this case with greater force of rea- 
son. In the case of Crocker and wife vs. Whitney, 10 Mass. R. 
316, an action was brought against A, upon a promise to pay to B, 
a certain sum of money, on account of C,*provided C had so much 
on board the ship Favorite. This was held to be a proviso opera- 
ting as a defeasance, and not a condition precedent. However, 
looking to the broad requirements of our statute, and conceding 
that the authorities are in conflict upon this point, I think the bet- 
ter pleading would have been as required by the exception. It is 
safest to plead fully ; to do so is in accordance with the spirit of the 
statute. The writ before us is not drawn with artistic precision, 
not even with ordinary carefulness and skill; but it can be sustain- 
ed without violence to the rules of pleading, and whenever that 
can be done it is the duty of the Court todo it. Putting it upon 
the worst footing, I should say it is bad only upon special demurrer, 
and that the defect is remediable by amendment. We think the 
declaration is amendable under the rule of pleading. ‘“ Where the 
declaration shows a title or cause of action defectively set forth, 
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the deficiency is npt good in arrest of the judgment, but will be 
cured by a verdict;” and when taken by demurrer, is therefore 
amendable. If the title or cause of action set forth be defective, 
then the defect will arrest the judgment, and it is not cured by a ver- 
dict. 1 Chitty Plead. 319, on margin; 1 East, 209, 210; 2 Saund. 
352, note 3; 2 Burrow, 900; Doug. 687, note g. and h.; 1 Saund. 
228 b.; 16 Pick. 128; 6 Ibid. 409; 5 Mass. 306; 7 Mass. 169; 
10 Mass. 316. 

Does not this declaration show a contract, an undertaking by 
defendant to do a thing, to wit, distil the plaintiff’s peaches ? and 
if the condition is not precedent, but a proviso working only a de- 
feasance, as I believe it is, then is there not a cause of action ex- 
hibited, albeit imperfectly ? Is there not something upon which to 
amend? It is not too late, in the order of this opinion, to say here, 
that in almost all the cases where conditions have been brought into 
discussion before the courts, and determined to be conditions pre- 
cedent, they have been conditions to be performed by the plaintiff, 
and not as here, a status, or condition of the defendant, which shall 
excuse him. After verdict, the law—the courts would be con- 
strained to infer that the jury had no evidence before them to show 
that the defendant was entitled to be excused on account of the 
proviso, and that they did have before them proof sufficient to justi- 
fy a finding for the plaintiff. The verdict finds that there was a 
breach of the contract legally proven. The defendant further, 
could be at no Joss as to the character of the plaintiff’s demand or 
charge ;-he is thoroughly put upon his guard. Nor can it be doubted, 
that the judgment in this case would be a bar to another action 
brought against him for the same cause. More then for the sake 
of giving full effect to the spirit of our statute, than because we 
believe that at common law the declaration was bad, we affirm the 
judgment of the Court below, in sustaining the demurrer. A for- 
tiori, we sustain the decision authorizing the plaintiff to amend. 

As to the second exception, we find that the breach was [2.] 
assigned in the following words: “and your petitioner avers and 
expressly states to the Court, that the said Murphy did not comply 
with his contract with your petitioner, but wholly refused and neg- 
lected to comply in any part or portion of his said contract, with- 
out any fault of your petitioner; and by means of the breach and 
nonfeasance of his contract with your petitioner, the peaches in 
said orchard were a total loss to your petitioner.” This breach is 
‘ not sufficiently certain or special. The character of the breach 
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must depend upon the character of the contract broken. It may, 
however, be assigned in the words of the contract, either negatively 
or affirmatively ; or in words that are co-extensive with the import 
and effect of it. 1 Chitty t. p. 241; 2 Saund. 181, b.¢.; 13 East. 
63; 6 Cranch 127. 

When breaches lie more in the defendant’s than in the plaintiff’s 
knowledge, less particularity is required. 8 T.R. 463; 8 East.80. 

A general statement that the defendant has not performed his 
agreement or promise is bad on demurrer, though aided by ver- 
dict. 1 Chitty Plead. t. p. 243; 5 East. 270; 5 B. & C. 284; 
1 Salk. 240; 1 Saund. Plead. and Evid. 135. And this is the 
assignment made in this case. Chitty says, “the sufficiency of the 
breach will in general be aided by the verdict, by the common law 
intendment that it is not to be presumed that either the Judge 
would direct the jury to give, or that the jury would have given 
the verdict without sufficient proof of the breach of the contract.” 
1 Chitty Plead. t. p. 245. 

Our opinion is that the exception was well taken, but that the 
writ was in this particular also amendable. The judgment of the 
Court below is affirmed. 





No. 37.—Ortis Smiru, administrator, &c. of Wilie Warmack, de- 
ceased, plaintiff in error vs. Tuomas C. Burn, plaintiff in exe- 
ution, and Freeman McLenpon, defendants in error. 


From Troup Superior Court. 

Motion to dismiss the case upon the following grounds, that is — 

First. There was no notice filed in the clerk’s office of the Court 
below, of the signing of the bill of exceptions. 

Second. The testimony had on the trial below, was not embodied 
in the bill of exceptions. 

Third. The bill of exceptions was not signed within four days 
after the adjournment of the Court below by the presiding Judge. 


Doveuerty, for plaintiff. 


Butt, for defendant. 


———— 
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By the Court— Lumpkin, J. delivering the opinion. 


The motion must be sustained upon all of the grounds embraced 
in it, any one of which would be fatal to the writ. 

The fourth section of the Act creating this Court, 1 Kelly’s R. 
v1, requires, “that when any bill of exceptions shall have been 
signed and certified by the Judge of the Superior Court, that notice 
thereof shall be given to the adverse party, or his counsel, within 
ten days after the same shall have been done, and shall be filed in 
the clerk’s office immediately thereafter. 

By the same section of the same organic law, Ibid, it is provided, 
“that any cause of a civil nature, either on the law or equity side 
of the Superior Court, may be carried up to the Supreme Court 
on a bill of exceptions, specifying the error or errors complained of 
in any decision or judgment, to be drawn up by the party com- 
plaining thereof, his counsel, solicitor, or attorney, within four days 
after the trial of the cause, and submitted to the Judge, to be by him 
certified and signed. 

By the 4th Rule of this Court, Jb. x1, it is declared that “a 
brief of the oral, and a copy of the written evidence adduced in 
the Court below, shall be embodied in the bill of exceptions, and 
shall constitute a part of the same.” 

In this case no notice has been given of. the signing of the bill 
of exceptions. It is apparent, from the record, that the bill of ex- 
ceptions was presented to the presiding Judge, and signed and 
certified by him, on the fifth day after the trial of the cause. And 
no portion of the testimony of Jesse McLendon is incorporated in 
the bill of exceptions, notwithstanding the record shows that he 
was examined as a witness by the defendant in error in the Court 
below ; and that one of the errors complained of on the trial at the 
Circuit, was the reception of said testimony. 

The writ must be dismissed. 





